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INTRODUCTION 

This appeal arises from a series of unsuccessful challenges to 2017 

education-reform statute known as House Bill 7069, Ch. 2017-116, Laws of Fla.  

The plaintiff and appellant Local Boards contend that six provisions of HB 7069 

(or preexisting Florida law) “impermissibly intrude” on their authority “to operate, 

control, and supervise local public schools” (Local Bds.’ Initial Br. 3); that some of 

those same provisions threaten the uniformity of the statewide system of public 

schools; and that a provision requiring them to share certain local tax proceeds 

with the charter schools that they sponsor “is an improper attempt for the State to 

collect ad valorem taxes” (id. at 19).1  But the Local Boards’ attacks on these 

statutes neglect the importance of the State’s constitutional authority to provide for 

and supervise Florida’s statewide system of free public schools. 

Article IX of the Florida Constitution gives the State explicit constitutional 

authority to provide by law for Florida’s statewide system of public schools and to 

supervise that system on an ongoing basis.  And neither the Local Boards nor 

intervenor Collier has identified any limiting principle that explains when—if ever 

under their preferred reading of the Constitution—the State could permissibly 

                                           
1 This brief generally refers to Appellants/Cross-Appellees (ten local boards of 
education) as the “Local Boards”; to Appellees/Cross-Appellants (the Florida 
Department of Education, State Board of Education, Commissioner of Education, 
and Chair of the State Board of Education) as the “State”; and to the Intervenor–
Appellant School Board of Collier County as “Collier.” 
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exercise its authority to enact statutes and implement education policies that might 

affect local schools.  The Local Board’s arguments, if followed to their logical 

conclusion, could call into question longstanding and presumptively constitutional 

elements of Florida’s statewide system of free public schools. 

After reading the relevant provisions of the Constitution in pari materia, the 

circuit court correctly rejected all of the Local Boards’ constitutional claims on the 

merits.  Given the State’s express constitutional authority and lengthy history of 

involvement in Florida’s statewide system of public schools and education 

finance—over decades involving the distribution of billions of dollars for millions 

of students—none of the statutes challenged here improperly limit the Local 

Boards’ authority or implicate the overall uniformity of Florida’s public schools.  

Nor does the limited statutory requirement to use capital-outlay funds to address 

some of the indisputable needs of public charter schools—which are themselves 

sponsored and overseen by the Local Boards—amount to an unconstitutional “state 

ad valorem tax.”  All of the Local Boards’ claims thus fail as a matter of law. 

Although the circuit court’s judgment in the State’s favor should therefore 

be affirmed, this Court should also clarify that several of the State’s defenses, 

based on standing, estoppel, and exhaustion of remedies, were independently 

sufficient to bar the Local Boards’ claims. 
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STATEMENT OF THE CASE AND FACTS 

I. STATEMENT OF THE CASE 

A. Nature of the Case 

The Local Boards seek a declaration that six Florida education statutes either 

enacted or amended by HB 7069 are unconstitutional.  The Complaint (R.24–48) 

includes a variety of allegations about the characteristics of the Local Boards’ 

respective school districts and the specific concerns that some (if not all) of them 

shared about HB 7069’s requirements and future effects.  This appeal, however, is 

limited to a facial constitutional attack on six provisions of HB 7069 or preexisting 

Florida law.2  These provisions generally relate to locally sponsored public charter 

schools, federal education funding, and the State’s response to chronically or 

persistently low-performing public schools: 

1. The first cause of action challenges HB 7069’s requirement that local 

school boards share certain discretionary “capital-millage” property-

tax revenues, using a statutory formula based on student enrollment, 

with the local charter schools that they sponsor.  Ch. 2017-116, §§ 29, 

                                           
2 The Local Boards do not use the term “facial challenge” in their initial brief, but 
the Complaint purported only to “raise a facial challenge” (R.25 (¶ 1)), and their 
arguments do not depend on any facts specific to HB 7069’s application in their 
individual school districts.  (Cf. Collier’s Initial Br. 1 (“This case and its 
companion case . . . concern the facial constitutionality of certain sections in 
HB 7069 . . . .”).) 
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31, Laws of Fla. (R.195-199 (§ 29), R.199-207 (§ 31)) (amending 

§§ 1011.71(2), 1013.62, Fla. Stat.). 

2. The second cause of action challenges HB 7069’s requirement that 

local school boards enter into performance-based agreements with 

qualified nonprofits to establish public “schools of hope,” which 

provide additional choices for students who attend persistently low-

performing traditional public schools.  Ch. 2017-116, § 43, Laws of 

Fla. (R.248-65 (§ 43)) (creating § 1002.333, Fla. Stat.). 

3. The third cause of action challenges a statute in place since 2011 that 

allows eligible public charter-school systems to qualify as a “local 

educational agency” (or “LEA”) for purposes of federal education 

funding.  § 1002.33(25)(a), Fla. Stat.; cf. Ch. 2017-116, § 21, Laws of 

Fla. (R.142-84 (§ 21)) (in part, amending other provisions of 

§ 1002.33(25), Fla. Stat.). 

4. The fourth cause of action challenges HB 7069’s requirement that 

local school boards actually use the “standard charter contract” 

previously established under section 1002.33(21) of the Florida 

Statutes as an template for their charter-school contracts.  Ch. 2017-

116, § 21, Laws of Fla. (R.142-84 (§ 21)) (in part, amending 

§ 1002.33(7), Fla. Stat.). 
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5. The fifth cause of action challenges HB 7069’s requirement that local 

school districts provide a certain amount of their federal “Title I” 

grant funding directly to all eligible schools (including charter 

schools), instead of withholding more of the funds for other purposes.  

Ch. 2017-116, § 45, Laws of Fla. (R.267-68 (§ 45)) (creating 

§ 1011.69(5), Fla. Stat.). 

6. The sixth cause of action challenges HB 7069’s adjustments to 

Florida’s “turnaround provisions” for public-school improvement—

particularly new limits on a school district’s ability to maintain the 

operational status quo in chronically low-performing schools.  Ch. 

2017-116, § 41, Laws of Fla. (R.241-46 (§ 41)) (amending 

§ 1008.33(3)–(5), Fla. Stat.). 

The Local Boards challenge these statutes under several different provisions 

of the Florida Constitution.  They broadly contend that all six statutes violate 

article IX, section 4(b) of the Florida Constitution, which allows local school 

boards to “operate, control and supervise all free public schools within the school 

district and determine the rate of school district taxes within the limits prescribed 

herein.”  The Local Boards further argue that schools of hope, under § 1002.333 of 

the Florida Statutes—and for the first time on appeal that HB 7069’s turnaround 

provisions, under section 1008.33—violate the requirement of a “uniform” system 
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of free public schools under article IX, section 1(a) of the Constitution.3  And the 

Local Boards argue that HB 7069’s capital-millage provisions (which have since 

been amended) also violate constitutional prohibitions on state ad valorem taxes 

contained in article VII, sections 1(a) and 9(a).  Although the circuit court 

improperly dismissed some of the State’s defenses, as discussed below, it correctly 

rejected each of the Local Boards’ constitutional challenges on the merits. 

B. Course of Proceedings 

The Local Boards (at the time joined by several other school boards)4 filed 

this action on October 16, 2017—several months after HB 7069 was signed into 

law.  The State filed a motion to dismiss (R.376–419), which the Local Boards 

opposed, and the parties agreed to submit the case for decision on cross-motions 

for summary judgment (see R.1750–52).  In the meantime, Collier intervened as an 

additional plaintiff, solely in support of the Local Boards’ second and fourth causes 

of action (regarding schools of hope and the standard charter contract).  (R.1753–

55.)  While the case was pending before the circuit court, the Legislature passed 

                                           
3 The Local Boards have apparently abandoned the allegations in their Complaint 
that the LEA provisions (as partly amended by HB 7069) also violate the 
constitutional uniformity requirement.  (Cf. R.41 (¶ 90), R.42 (¶¶ 93, 94).) 
4 Several of the original plaintiffs declined to appeal from the circuit court’s 
judgment in the State’s favor. 
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and the Governor signed House Bill 7055, ch. 2018-6, Laws of Fla., which 

amended some of the statutes being challenged by the Local Boards. 

C. Disposition in the Lower Tribunal 

After considering the parties’ detailed written submissions and oral 

arguments, the circuit court (Judge John C. Cooper presiding) granted the State’s 

motion for summary judgment, denied the Local Boards’ motion for summary 

judgment, and entered final judgment on all counts for the State.  (R.4645–66.)  

The circuit court rejected the State’s procedural defenses based on standing, 

estoppel, and the plaintiffs’ failure to exhaust administrative remedies.  But after 

considering each of the plaintiffs’ six causes of action, the circuit court rejected all 

of them on the merits under article IX and article VII of the Florida Constitution.5 

II. STATEMENT OF THE FACTS 

The Local Boards have approached their six claims from a slightly different 

organizational perspective on appeal—dividing them into categories that 

supposedly affect “spending decisions” (the first, third, and fifth causes of action) 

and those that affect local “[o]perational [c]ontrol” (the second, fourth, and sixth 

                                           
5 The circuit court also rejected the Local Boards’ “collective” challenge to 
HB 7069, on both the merits and the ground that “issues that are not pled in a 
complaint cannot be considered by the trial court at a summary judgment 
hearing.”Fernandez v. Fla. Nat’l Coll., Inc., 925 So. 2d 1096, 1101 (Fla. 3d DCA 
2006) (quoted in R.4661).  Despite a passing reference to this “collective” theory 
of liability on page 13 of their initial brief, the Local Boards appear to have 
abandoned this unpleaded “claim” on appeal. 
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causes of action).  (Local Bds.’ Initial Br. 3–12.)  For ease of reference, these 

provisions are briefly summarized (and then substantively addressed in Part I.B 

and I.C of the Argument) in that order below. 

A. The Local Boards Challenge Provisions of HB 7069 and 
Preexisting Florida Law Related to “Spending Decisions.” 

The Local Boards assert facial challenges to three Florida statutes primarily 

on the ground that they “remove significant spending decisions from local school 

boards.”  (Local Bds.’ Initial Br. 3.) 

1. First Cause of Action: Capital Millage 

The Local Boards’ first cause of action challenges HB 7069’s amendments 

to sections 1013.62(1), (3), and 1011.71(2) of the Florida Statutes, which concern 

what they refer to as the “capital millage” for local school districts (also known as 

Local Capital Improvement Revenues).  (R.32-38 (¶¶ 45–70).)  These provisions 

allow local school boards to levy a “discretionary millage” of “not more than 1.5 

mills against the taxable value for school purposes for charter schools . . . and for 

district schools to fund” capital improvements for the benefit of local public 

schools.  §§ 1013.62(3), 1011.71(2), Fla. Stat.  In other words, if school boards 

choose to levy this discretionary property tax as authorized by the Legislature, 

HB 7069 required them to distribute a fraction of the associated revenues to the 

eligible charter schools within their respective school districts according to a 

specific enrollment-based formula established by the Legislature.  Id. § 1013.62(3); 
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see also id. § 1013.62(1)(a) (setting forth local charter-school eligibility criteria).6  

These provisions were subsequently amended by House Bill 7055 to reduce (and 

potentially eliminate) the Local Boards’ capital-millage obligations to their charter 

schools, as noted below. 

2. Third Cause of Action: Local Educational Agencies (LEAs) 

The Local Boards’ third cause of action challenges section 1002.33(25)(a) of 

the Florida Statutes, which has allowed eligible “charter school systems” to serve 

as their own “local educational agency [‘LEA’] for the purpose of receiving federal 

funds” since 2011.  See ch. 2011-55, § 8, Laws of Fla.7 

3. Fifth Cause of Action: Title I Funding 

The Local Boards’ fifth cause of action challenges a part of HB 7069 that 

amended the Equity in School-Level Funding Act, § 1011.69, Fla. Stat.  See Ch. 

2017-116, § 45, Laws of Fla. (R.267-68 (§ 45)) (creating § 1011.69(5), Fla. Stat.).  

That statute has long required local school boards to distribute most of their 

                                           
6 Among other things, charter schools eligible for capital-millage funds must be 
fiscally sound, with satisfactory student achievement levels, and receive final 
operating approval from their sponsoring school districts.  § 1013.62(1)(a)2, 3, 4, 
Fla. Stat.  And once distributed to a local charter school, capital-millage funds may 
be used only for specified capital-outlay purposes.  Id. § 1013.62(4). 
7 The Local Boards’ allegation that HB 7069 “allow[ed]” this change (R.40 (¶ 84); 
see also Local Boards’ Initial Br. 6–7) is incorrect.  HB 7069 amended other parts 
of section 1002.33(25), but the charter-system provision contained in subsection 
(25)(a) had been in place since 2011.  (See R.3096 (¶ 64).) 
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districts’ state and local funding to individual schools. See § 1011.69(2), Fla. Stat.  

HB 7069 expanded that Act by similarly requiring local boards to distribute most 

of their Title I federal funding for economically disadvantaged students to 

individual public schools.  See id. § 1011.69(5), Fla. Stat. 

B. The Local Boards Challenge Provisions of HB 7069 Allegedly 
Related to “Operational Control.” 

The Local Boards also assert facial challenges to three other statutes, 

contending that those laws make it “more difficult” to “supervise charter schools in 

the same way” as traditional public schools.  (Local Bds.’ Initial Br. 8.) 

1. Second Cause of Action: Schools of Hope 

The Local Boards’ second cause of action challenges section 1002.333 of the 

Florida Statutes, which allows approved nonprofit charter-school operators to open 

“schools of hope” to “serve[] students from one or more persistently low-

performing schools”—i.e., nearby public schools that have earned three 

consecutive grades lower than C (a D or an F) in Florida’s accountability and 

school-grading system.  § 1002.333(1)(c)1, (1)(b), Fla. Stat.  (See generally R.3509 

(¶ 19); R.3099 (¶ 78).)  Eligible “hope operator[s]” must have a proven track 

record of success in serving low-income families in other charter schools and must 

be specifically designated by the State Board of Education.  Id. § 1002.333(2).  

(See also R.3509 (¶ 20).)  During the 2016–2017 school year, about 90 schools 

throughout Florida qualified as persistently low-performing, based in no small part 
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on their students’ poor average performances on state assessments.  (See R.3099-

3100 (¶ 79); R.3509 (¶ 19).) 

Once designated by the State Board, hope operators open a school of hope 

by submitting a detailed “notice of intent to the school district in which a 

persistently low-performing school has been identified,” after which the “school 

district shall enter into a performance-based agreement with a hope operator to 

open schools to serve students from persistently low-performing schools.”  Id. 

§ 1002.333(4), (4)(b).  Local school districts are responsible for negotiating any 

proposed additions to or deletions from the model performance-based agreement, 

and although the State Board of Education has limited statutory authority to 

contract directly with hope operators, its own rules provide that it will not exercise 

that authority without a specific recommendation from a special master after a 

dispute-resolution proceeding with the school district.  Id. § 1002.333(11)(c), (d); 

Fla. Admin. Code R. 6A-1.0998271(4), (5), (6). 

2. Fourth Cause of Action: Standard Charter Contract 

The Local Boards’ fourth cause of action challenges HB 7069’s minor 

modifications with respect to the “standard charter contract” that has been required 

under section 1002.33(21) of the Florida Statutes since 2013.  See ch. 2013-250, 

§ 2, Laws of Fla. (in part, amending § 1002.33(21), Fla. Stat.).  HB 7069 clarified 

that local school boards and charter applicants “shall use the standard charter 
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contract pursuant to subsection (21),” and codified a presumption against 

“limitation[s] on charter school flexibility,” ch. 2017-116, § 21, Laws of Fla. 

(R.142-84 (§ 21) (in part, amending § 1002.33(7), Fla. Stat.).  But charter 

applicants and their school-board sponsors are still expected to “negotiate” charter 

contracts.  § 1002.33(7)(b), Fla. Stat.  The State Board’s implementing rule 

specifically permits negotiated “additions” to and “deletions” from the standard 

charter contract, which is designed to serve as an “initial draft.”  Fla. Admin. Code 

R. 6A-6.0786(3). 

3. Sixth Cause of Action: Turnaround Provisions 

The Local Boards’ sixth and final cause of action challenges HB 7069’s 

adjustments to the State’s authority to enforce public-school improvement for 

“turnaround” schools that have received multiple grades in a row of D or F in the 

state accountability system.  The Local Boards contend that by “completely 

remov[ing]” their “option to turnaround such schools themselves,” HB 7069 

infringes on their “authority and responsibility to decide how best to improve a 

district public school” under article IX, section 4(b).  (R.46 (¶¶ 120, 122).)   

C. House Bill 7055 Amends Some of the Statutes Challenged by the 
Local Boards. 

The Governor signed House Bill 7055, an act relating to education, on 

March 11, 2018.  (R.4402–4612.)  That law amended several of the statutes at issue 

in this case, including §§ 1011.71(2) and 1013.62, Fla. Stat.—the same “capital-
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millage provisions” that the Local Boards challenge in their first cause of action.  

See ch. 2018-6, §§ 32, 45, Laws of Fla. (R.4579-81 (§ 32), R.4605-09 (§ 45)).  The 

Local Boards contend that these capital-millage provisions violated the Florida 

Constitution by “requiring local boards to fund every charter school in the district 

pursuant to a strict formula imposed by the State.”  (Local Bds.’ Initial Br. 33; see 

also R.33-38 (¶¶ 46–70).)  But under the law as amended by HB 7055, local boards 

no longer have a definitive, unconditional obligation to share capital-millage 

revenues with local charter schools. 

Instead, “[f]or the 2018–2019 fiscal year, charter school capital outlay 

funding shall consist [solely] of state funds appropriated in the 2018–2019 General 

Appropriations Act.”  § 1013.62(1), Fla. Stat. (as amended by ch. 2018-6, § 45, 

Laws of Fla. (R.4605-09 (§ 45).).8  And in subsequent years, “charter school capital 

outlay funding shall consist of state funds” and local “revenue resulting from the 

discretionary [capital] millage authorized in s. 1011.71(2)” only “if the amount of 

state funds appropriated for charter school capital outlay in any fiscal year is less 

than the [adjusted] average charter school capital outlay funds” appropriated for 

the 2018–2019 fiscal year.  Id. 

                                           
8 These amendments took effect in July 2018, at the start of the 2018–2019 fiscal 
year.  
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In other words, HB 7055 absolves the Local Boards entirely of any 

obligation that they might have had under HB 7069 to share capital-millage funds 

with charter schools during the 2018–2019 school year.  And to the extent that the 

Local Boards profess to have concerns about future distributions of capital-outlay 

funds to charter schools (i.e., in 2020 or later), HB 7055 provides that eligible 

charter schools will not receive any local capital-millage funds unless state 

appropriations for charter-school capital-outlay purposes fall below current (2018–

2019) levels as adjusted for inflation and enrollment growth. 

D. The Local Boards Pursued Funds Subject to HB 7069. 

After HB 7069 took effect, the Local Boards each chose to levy a capital-

millage property tax as permitted by § 1011.71(2), Fla. Stat. (providing that “each 

school board may levy not more than 1.5 mills against the taxable value for school 

purposes for charter schools pursuant to … and for district schools” (emphasis 

added)).  Moreover, all of the Local Boards whose districts contain eligible charter 

schools published truth-in-millage (or “TRIM”) notices stating specifically that 

some of their capital-millage revenues would be used for charter-school capital-

outlay purposes.9  These Local Boards then publicly set their millage rates and 

adopted final budgets based on the assumption that they would collect capital-

                                           
9 Hamilton County does not have any charter schools (R.3677 (¶ 39 n.2)), and its 
Local Board therefore lacks standing to challenge the capital-millage provisions. 
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millage revenues in accordance with applicable law—which under HB 7069 

required them to distribute a portion of those funds to eligible charter schools.  

(R.3680-82 (¶¶ 48–53).)  For example, the school superintendent in Bay County 

published a letter to stakeholders explaining that the Local Board there was raising 

its capital-millage levy “due to new legislation which requires school districts to 

share a proportional amount of capital millage with charter schools.”  (R.3682 

(¶ 54); R.4315-17.) 

The Bay County example illustrates the fact that capital-outlay budgeting is 

an annual process in which school boards consider a variety of factors, including 

legislative changes to their taxing authority and local property values.  (R.3682 

(¶ 53).)  Contrary to the Local Boards’ unsupported assertion that HB 7069 is 

“already having a deleterious effect” because of their planning for “capital needs 

many years in advance” (Local Bds.’ Initial Br. 35), capital-outlay budgeting in 

Florida is an annual process, and school boards do not adopt multi-year capital 

budgets.  (R.3682 (¶ 53).)  The statutory “5-year, 10-year, and 20-year” facilities 

plans that the Local Boards describe in their Complaint (R.33 (¶ 47)) are defined 

by statute as “tentative” in nature, and only “[t]he first year of the adopted district 

educational facilities plan shall constitute the capital outlay budget” that binds the 

district, § 1013.35(2)(a), (5), Fla. Stat. (emphasis added). 
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Hence, when the Local Boards voted to levy their capital-millage taxes after 

HB 7069 took effect, they did so with the explicit understanding—and in most 

cases a public representation in their TRIM notices—that they would distribute a 

portion of the associated revenues to eligible charter schools.  And they relied on 

the same statutes that required a $32-million distribution to charter schools to 

generate nearly $900 million in total capital-millage revenues for the 2017–2018 

fiscal year.  (R.3682-83(¶ 55); R.4321).)10  The Local Boards thus chose to levy 

their discretionary capital-millage taxes, on the express condition that they would 

use a small portion of the proceeds to support eligible charter schools, and are now 

using most of the generated revenues (roughly 96%) to support capital-outlay 

programs in their traditional (non-charter) public schools.  (R3683 (¶¶ 56–58).) 

Half of the Local Boards—in Bay, Hamilton, Pinellas, Polk, and Volusia 

counties—also applied for and received millions of dollars in additional funds 

under HB 7069’s provisions regarding schools of hope (the subject of the Local 

Boards’ second cause of action).  (R.3509 (¶ 21); R.3548).)  HB 7069’s “Schools 

of Hope Program” allows the State Board of Education to award up to $2,000 per 

                                           
10 Although the plaintiff school boards from Clay, Duval, and Wakulla counties did 
not appeal from the circuit court’s judgment, they had collectively budgeted to 
receive more than $100 million in capital-millage revenues during the 2017–2018 
school year, with less than $4 million of that amount slated for their local charter 
schools under HB 7069. (R.4321.) 
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full-time-equivalent student to as many as 25 public schools with district-managed 

turnaround plans focused on “wrap-around services” and “whole school 

transformation.”  § 1002.333(10)(b), (10)(c)(1), Fla. Stat. 

SUMMARY OF ARGUMENT 

The circuit court correctly rejected each of the Local Boards’ challenges on 

the parties’ cross-motions for summary judgment.  These claims all fail as a matter 

of law. 

First, as the Local Boards acknowledged below, “constitutional authority 

over public education in Florida is shared among the State and local district school 

boards.” (R.4337 (emphasis added); see also R.3031-33.)  And the circuit court 

properly concluded that given the State’s explicit authority under article IX, 

sections 1 and 2 of the Florida Constitution and settled caselaw, none of the 

provisions of HB 7069 being challenged here impermissibly interfere with the 

Local Boards’ supervision over local public schools. 

The circuit court also correctly rejected the Local Boards’ uniformity 

challenge to HB 7069’s “schools of hope” provision, which requires local school 

boards to establish alternatives to persistently low-performing schools within their 

districts.  Schools of hope are public schools, and neither they nor HB 7069’s 

turnaround requirements for chronically low-performing schools—themselves a 
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statewide concern—implicate the uniformity of Florida’s system of free public 

schools under Article IX, section 1 of the Constitution. 

Finally, the circuit court properly rejected the Local Boards’ tax-based 

challenge, under article VII, sections 1(a) and 9 of the Florida Constitution, to 

HB 7069’s requirement (since limited by House Bill 7055) that they share capital-

millage revenues with their own local charter schools.  Requiring school boards to 

support the obvious and indisputable capital-outlay needs of public charter schools 

serves purposes that are both local and educational in nature, in accordance with 

and as permitted by longstanding Florida Supreme Court precedent. 

The circuit court erred, however, in rejecting the State’s defenses based on 

standing, estoppel, and exhaustion of remedies.  Although the judgment below 

should be affirmed because the Local Boards’ claims fail on their own terms, this 

Court should also clarify that the State’s procedural defenses on these grounds are 

independently sufficient to bar the Local Boards’ claims as a matter of law. 

ARGUMENT 

Standard of Review:  This appeal involves purely facial challenges to a 

series of statutes under the Florida Constitution.  But “statutes come clothed with a 

presumption of constitutionality and must be construed whenever possible to effect 

a constitutional outcome.”  Pub. Def., 11th Judicial Circuit of Fla. v. State, 115 So. 

3d 261, 280 (Fla. 2013).  “Should any doubt exist that an act is in violation of any 
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constitutional provision, the presumption is in favor of constitutionality.  To 

overcome the presumption, the invalidity must appear beyond reasonable doubt, 

for it must be assumed the legislature intended to enact a valid law.”  Id. (emphasis 

added) (internal alterations, citation, and quotation marks omitted); accord Fla. 

Dep’t of Educ. v. Glasser, 622 So. 2d 944, 946 (Fla. 1993) (“Statutes are presumed 

to be constitutional[,] and courts must construe them in harmony with the 

constitution if it is reasonable to do so.”).  And “a determination that a statute is 

facially unconstitutional means that no set of circumstances exists under which the 

statute would be valid.”  Fla. Dep’t of Revenue v. City of Gainesville, 918 So. 2d 

250, 256 (Fla. 2005) (emphasis added).11 

As a result, “the state is not obligated to demonstrate the constitutionality of 

the legislation.  The burden is instead upon the party challenging the legislation to 

                                           
11 Because this appeal involves only facial challenges to the statutes at issue, the 
Court should disregard the “appendix” (and all related factual arguments) 
submitted with the amicus brief of the School Board of Palm Beach County, which 
is challenging the capital-millage provisions in a separate lawsuit.  See generally 
Sch. Bd. of Palm Beach Cty. v. Fla. State Bd. of Educ., No. 2017 CA 002046 (Fla. 
2d Cir. Ct. filed Sept. 28, 2017) (James O. Shelfer, J.).  That case has been stayed, 
and most (if not all) of the information presented in the Palm Beach amicus brief is 
irrelevant to this appeal.  Cf. Dade Cty. v. E. Air Lines, Inc., 212 So. 2d 7, 7 (Fla. 
1968) (granting motion to strike amicus brief “on the ground that they attempt to 
interject in these proceedings matters dehors the record herein”); Ciba-Geigy Ltd. 
v. Fish Peddler, Inc., 683 So. 2d 522, 523 (Fla. 4th DCA 1996) (denying motion to 
file amicus brief that contained “fact specific argument of the same type as is 
contained in the appellants’ 50 page brief”). 



 

20 

negate every conceivable rational basis which might support it.”  Agency for 

Health Care Admin. v. Hameroff, 816 So. 2d 1145, 1149 (Fla. 1st DCA 2002) 

(emphasis added). 

Questions involving the interpretation of the Florida Constitution, including 

article IX, are reviewed de novo.  See Bush v. Holmes, 919 So. 2d 392, 399 (Fla. 

2006.)  The circuit’s court’s decision should “be upheld if there is any basis which 

would support the judgment in the record.”  Dade Cty. Sch. Bd. v. Radio Station 

WQBA, 731 So. 2d 638, 644 (Fla. 1999). 

I. HOUSE BILL 7069 RESPECTS THE STATE’S SHARED AUTHORITY OVER 

PUBLIC SCHOOLS UNDER ARTICLE IX OF THE FLORIDA 

CONSTITUTION. 

The Local Boards and Collier devote most of their initial briefs to repeating 

the same nonspecific arguments that they made below, contending that the statutes 

they challenge go “too far” and cross “constitutional lines” under article IX of the 

Florida Constitution.  (Local Bds.’ Initial Br. 18, 22; see also Collier’s Initial Br. 30 

(arguing that schools of hope cross a constitutional “threshold”).)  But sections 1 

and 2 of article IX give the State explicit constitutional authority to provide for and 

supervise Florida’s statewide system of public schools.  And neither the Local 

Boards nor Collier has articulated any meaningful limiting principle that would 

allow the State to exercise that constitutional authority.  Collier, for example, 

merely argues that “at some point, the State’s article IX, sections 1 and 2 powers 
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render the school board’s article IX, section 4(b) powers superfluous.”  (Collier’s 

Initial Br. 30 (emphasis added).) 

The circuit court correctly rejected these arguments as a matter of law.  

Reasoning that courts “cannot wade into policy debates about the ‘enactment of 

educational policies regarding teaching methods and accountability, the appropriate 

funding of public schools, the proper allowance of charter schools and school 

choice, the best methods of student accountability and school accountability, and 

related funding priorities,’” the court concluded that the Local Boards had not 

“propose[d] any judicially manageable standards”  or “principles that could allow 

the Court to determine when statutory education policies cross an undefined 

‘line.’”  (R.4654 (quoting Citizens for Strong Schs., Inc. v. Fla. State Bd. Of Educ., 

232 So. 3d 1163, 1166 (Fla. 1st DCA 2017); R.4662; see also R.4654-55 

(“Regardless of whether requiring the Local Boards to share capital-millage 

revenues with their local charter schools is ‘bad policy,’ the Court cannot 

determine that HB 7069’s capital-millage provisions ‘cross constitutional lines’ 

when those policies are supported by a conceivable rational basis.” (internal 

citations omitted)).   

This Court should affirm the circuit court’s judgment on the merits for the 

same reasons, as well as those set forth in more detail below.  “Put plainly,” the 

Local Boards “contend[] that HB 7069’s transfer of significant operational control 
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to the State violates Article IX, section 4(a) [sic] because it transfers significant 

control, operation, and supervisory responsibilities from the local school districts 

to state employees.”  (Local Bds.’ Initial Br. 14.)  But the Local Boards’ references 

to “unelected Florida state employees” and “Tallahassee bureaucrats” are both 

misleading and beside the point.  (Id. at 2, 36.)  Article IX, sections 1 and 2 of the 

Florida Constitution give the State—including its elected Legislature—express 

authority to establish and supervise a statewide system of public education, and 

none of the challenged statutes in this case run afoul of the Local Boards’ 

complementary local authority under section 4(b). 

A. The Florida Constitution Gives the State Authority to Provide by 
Law for, and to Supervise, the Statewide System of Public Schools. 

Despite the concession in their summary-judgment briefing that the State 

“share[s]” authority over Florida’s public schools (R.4337), the Local Boards’ 

claims are predicated on the flawed theory that they have exclusive “authority to 

control and supervise the use of funds within their jurisdictions” and the only say 

over issues that could affect the operation of local public schools.  (R.36-37 

(¶ 66).)  Collier in fact doubles down on this artificially narrow reading of article 

IX throughout its initial brief.  (See Collier’s Initial Br. 7, 22, 23.)  But these 

assumptions about the Local Boards’ exclusive authority ignore other provisions of 

article IX that give the State express authority over Florida’s system of free public 

schools. 
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Indeed, the Legislature has explicit constitutional authority over the 

statewide public school system.  Article IX, section 1(a) of the Florida Constitution 

requires the State to make “adequate provision . . . by law for a uniform, efficient, 

safe, secure, and high quality system of free public schools that allows students to 

obtain a high quality education.”  Art. IX, § 1(a), Fla. Const. (emphasis added).  

And this authority is not limited (as the Local Boards suggest) to “ensur[ing] the 

adequacy of [statewide] funding.”  (Local Bds.’ Initial Br. 25.)  Under the structure 

established by article IX, the Legislature has broad power to enact laws that it 

determines are appropriate to shape the contours of Florida’s “high quality system 

of free public schools.”  Art. IX, § 1(a), Fla. Const.12 

Similarly, article IX, section 2 of the Florida Constitution gives the State 

Board of Education “such supervision of the system of free public education as is 

provided by law.”  Art. IX, § 2, Fla. Const.  Hence, contrary to the Local Boards’ 

assertion that “nothing in Article IX suggests that [their] operational authority is 

subject to State second-guessing” (Local Bds.’ Initial Br. 22; see also id. at 26), 

Florida courts have recognized that a local school board’s powers must sometimes 

yield to the State’s broader supervisory authority: 

                                           
12 Cf. Holzendorf v. Bell, 606 So. 2d 645, 648 (Fla. 1st DCA 1992) (“Under the 
Constitution, the phrase ‘as provided by law’ means as passed ‘by an act of the 
legislature.’” (quoting Broward Cty. v. Plantation Imports, Inc., 419 So. 2d 1145, 
1148 (Fla. 4th DCA 1982))). 
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The Florida Constitution therefore creates a hierarchy under 
which a school board has local control, but the State Board 
supervises the system as a whole.  This broader supervisory 
authority may at times infringe on a school board’s local 
powers, but such infringement is expressly contemplated—and 
in fact encouraged by the very nature of supervision—by the 
Florida Constitution. 

Sch. Bd. of Palm Beach Cty. v. Fla. Charter Educ. Found., Inc., 213 So. 3d 356, 

360 (Fla. 4th DCA 2017) (emphasis added) (rejecting local school board’s 

argument that the State Board of Education’s authority to approve a charter-school 

application on appeal violates article IX, section 4(b)), review denied, No. SC17-

958, 2017 WL 4129202 (Fla. Sept. 19, 2017); see also Sch. Bd. of Volusia Cty. v. 

Acads. of Excellence, Inc., 974 So. 2d 1186, 1193 (Fla. 5th DCA 2008) (“[U]nder 

the Constitution of Florida, while the school board shall operate, control and 

supervise all free public schools within their district the State Board of Education 

has supervision over the system of free public education as provided by law.”). 

Florida law also specifically provides that “[t]he district school system” 

operated by the Local Boards “shall be considered as a part of the state system of 

public education.”  § 1001.32(1), Fla. Stat. (emphasis added).  The Local Boards 

do not challenge this statutory definition, which (like the general funding 

requirements for public charter schools) is presumptively constitutional. 

The provisions that the Local Boards rely on in article IX, section 4(b) must 

therefore be read in their proper context and in a manner consistent with sections 1 
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and 2.  Constitutional provisions that address similar subject matter “must be read 

in pari materia to ensure a consistent and logical meaning that gives effect to each 

provision.”  Graham v. Haridopolos, 108 So. 3d 597, 603 (Fla. 2013) (quoting 

Caribbean Conservation Corp. v. Fla. Fish & Wildlife Conservation Comm’n, 838 

So. 2d 492, 501 (Fla. 2003)).  And under article IX as a whole, the Local Boards’ 

authority to operate, control, and supervise local public schools is subject to the 

State’s continuing supervisory authority over Florida’s “high quality system of free 

public schools” as “provided by law.”  Art. IX, §§ 1, 2, Fla. Const. 

1. The cases cited by the Local Boards do not support their 
argument that they have unfettered control over local schools.   

The Local Boards’ argument that “HB 7069 is an unconstitutional usurpation 

of local control over education” (Local Bds.’ Initial Br. 40) overlooks the State’s 

legislative and supervisory authority over Florida’s statewide system of public 

education, as explained above.  And not one of the three cases cited to support the 

Local Boards’ argument—“Duval, Detzner, and Braxton” (id.)—requires this Court 

to reach a different conclusion. 

In Duval County School Board v. State, Board of Education, 998 So. 2d 641 

(Fla. 1st DCA 2008), this Court struck down a statute that “permit[ted] and 

encourage[d] the creation of a parallel system of free public education escaping the 

operation and control of local elected school boards” by vesting “all the powers of 

operation, control and supervision of free public education specifically reserved in 
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article IX, section 4(b) of the Florida Constitution, to locally elected school 

boards” in an independent, state-level entity.  Id. at 643 (emphasis added).  But 

none of the statutes at issue here involves the creation of such a separate entity—

much less the diversion of “all” operation, control, and supervision of local public 

schools.  As discussed further below (in Part I.C.1 of the Argument), even schools 

of hope do not implicate the concerns that led this Court to strike down the Florida 

Schools of Excellence Commission in Duval. 

Detzner v. League of Women Voters of Florida, No. SC18-1368, 2018 WL 

5075253 (Fla. Oct. 15, 2018), is no more supportive of the Local Boards’ argument 

than Duval.  In Detzner, a divided Supreme Court struck down a ballot initiative to 

amend article IX, section 4(b), on the ground that the proposed amendment’s 

“language either does nothing or changes everything.”  Id. at *6.  A narrow per 

curiam majority of the Court cited Duval—in dicta—for the proposition that “as 

currently interpreted, the Florida Constitution provides that only district school 

boards may authorize charter schools.”  Id.;  see also id. (Pariente, J., concurring) 

(“Currently, a charter school is not ‘created’ until the district school board approves 

the application.”).  But a dissent joined by three of the justices noted that “the 

Duval County decision does not establish an unfettered constitutional right of 

school boards to authorize charter schools.”  Id. at *12 (Canady, C.J., dissenting); 

see also id. (“The decision concerning the ‘authorization’ of charter schools thus 



 

27 

ultimately rests in the State Board of Education.”).  At most, Detzner highlights 

uncertainty about Duval’s scope in the abstract context of a ballot initiative that 

was never presented to voters. 

The last case that the Local Boards cite for their usurpation conclusion under 

article IX, section 4 is Jones v. Braxton, 379 So. 2d 115 (Fla. 1st DCA 1979)—a 

case that involved an effort by “[a] group of private citizens” to force a school 

board to proceed with a construction contract for a new school.  Id. at 117.  The 

Braxton Court rejected the private plaintiffs’ claim on the ground that “[w]hen a 

public body exercises its discretionary powers within the ambit of the laws 

delegated to it, it is not for the courts to determine whether the action of that body 

is wise, economical or advantageous.”  Id. at 118 (emphasis added).  Braxton is 

thus an example of judicial restraint:  The Court held that Florida’s judiciary 

cannot, at the request of a private plaintiff, “force a [school] board to build” a 

specific school.  Id.  But even if Braxton could reasonably be interpreted as a 

limitation on the State’s authority over specific school construction projects (and it 

cannot), none of the statutes being challenged here requires the Local Boards to 

build anything. 

2. The State has long imposed constitutional constraints on 
funding for Florida’s public schools. 

The Local Boards’ interpretation of article IX—particularly in connection 

with their arguments about legislative limits on their “spending decisions” (Local 
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Bds.’ Initial Br. 3)—not only minimizes the State’s constitutional role but is also 

inconsistent with the longstanding, undisputedly constitutional structure of 

Florida’s system of free public schools and education finance: 

Public education is a cooperative function of the state and local 
educational authorities.  The state retains responsibility for 
establishing a system of public education through laws, 
standards, and rules to assure efficient operation of a K–20 
system of public education and adequate educational 
opportunities for all individuals.  Local educational authorities 
have a duty to fully and faithfully comply with state laws, 
standards, and rules and to efficiently use the resources 
available to them to assist the state in allowing adequate 
educational opportunities. 

§ 1000.03(3), Fla. Stat. (emphasis added). 

Florida law thus has a long history of directing or imposing constraints on 

the manner, extent, and use of locally generated school funds.  For example, the 

Equity in School-Level Funding Act requires local school boards to distribute “at 

least 80 percent . . . of the funds generated by [a] school based upon the Florida 

Education Finance Program . . . and the General Appropriations Act, including 

gross state and local funds, discretionary lottery funds, and funds from the school 

district’s current operating discretionary millage levy” to each individual school.  

§ 1011.69(2), Fla. Stat. (emphasis added).  (See also R.3667 (¶ 10).)  The State can 

impose “minimum academic performance standards and minimum classroom 

expenditure requirements” on school districts.  § 1011.64(2), Fla. Stat.  The State 

requires school districts to pay or reimburse independent postsecondary institutions 
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that provide “dual enrollment” course instruction for public high-school students 

trying to earn early college credit.  Id. § 1007.271(21)(n)1.  And nearly every state 

requirement for K–12 public schools—from academic standards and graduation 

requirements to teacher certification and building standards (including the detailed 

State Requirements for Educational Facilities referenced in paragraph 62 of the 

Local Boards’ Complaint (R.36)13)—imposes costs that can affect a school 

district’s use or allocation of local tax dollars.  The Local Boards do not (and could 

not seriously) contend that these constraints—many of which are more restrictive 

or financially significant than the statutes at issue here (see, e.g., R.3684(¶ 60) 

(noting annual distribution of hundreds of millions of dollars in operational 

funding by school districts to charter schools))—are unconstitutional under article 

IX, section 4(b). 

The Legislature also plays a more direct role with respect to school funding.  

The level of state funding for K–12 education is determined in the General 

Appropriations Act.  Both the required local effort (“RLE”) (the minimum millage 

that school boards must levy to participate in the Florida Education Finance 

Program (“FEFP”)) and the FEFP’s base student allocation are set by the State.  

See §§ 1011.62, 1011.71(1), Fla. Stat.  (See generally R.3666-71 (¶¶ 4–16).)  And 

                                           
13 See generally Rule 6A-2.0010, F.A.C.; https://www.flrules.org/Gateway/
reference.asp?No=Ref-04664. 
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Florida courts have repeatedly acknowledged the constitutionality of Florida’s 

basic funding formula for public education.  See, e.g., Glasser, 622 So. 2d at 948–

49 (“Our legislature annually implements a complicated formula to fund this basic 

right [to education].  We find that the legislation at issue here, which is part of the 

overall funding formula, is in harmony with the Florida Constitution.”); Gindl v. 

Dep’t of Educ., 396 So. 2d 1105, 1106 (Fla. 1979) (per curiam) (“[T]he Florida 

education funding formula, in allowing [discretionary] millage, does not violate the 

equal protection clause, [or prevent] substantial equality of education . . . .”), 

corrected in part on other grounds on rehearing (Fla. 1981); cf. Dep’t of Educ. v. 

Sch. Bd. of Collier Cty., 394 So. 2d 1010, 1013 (Fla. 1981) (“The legislature is not 

required to distribute educational funds to all school districts in an equal 

mathematical proportion.  The legislature may, if it so desires, distribute the state 

funds on the basis of public educational need.”). 

3. Florida’s charter schools are free public schools that local 
school districts have sponsored for decades. 

The Local Boards’ skepticism toward charter schools—which pervades 

nearly all of their claims in this case—is similarly inconsistent with Florida law.  

The Local Boards insist “that this is not a lawsuit about the relative merits of 

charter schools,” that they “raise no challenge here to either their legality or 

wisdom,” and that they “are not complaining that charter schools must be funded.”  

(Local Bds.’ Initial Br. 3, 21, 35.)  But the Local Boards’ arguments under article 
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IX, section 4 are broad enough to belie their stated position that they “do not attack 

the [funding] formula chosen by the State, nor do they attack the concept that 

charter schools should be funded” in the first place.  (Id. at 36.) 

Florida’s charter schools are “part of the state’s program of public 

education,” and “[a]ll charter schools in Florida are public schools.”  § 1002.33(1), 

Fla. Stat.; accord id. § 1000.04(1) (“The public K-12 schools include charter 

schools . . . .”).  Local school boards are responsible for considering and approving 

applications to open a charter school (including “[t]he facilities to be used and their 

location”) and for monitoring and reviewing any charter schools that they approve 

or “sponsor.”  Id. § 1002.33(5)(a)1, (5)(b), (7)(a)13, (6)(b).  (See generally R.3076-

78 (¶¶ 6–9), R.3081-89 (¶¶ 21–46).)  The Local Boards thus “monitor the revenues 

and expenditures of [each] charter school” and may terminate or nonrenew a 

charter for a variety of reasons, including “failure to meet the requirements for 

student performance stated in the charter” and “[f]ailure to meet generally accepted 

standards of fiscal management.”  Id. § 1002.33(5)(b)1.b, (8)(a)1, (8)(a)2.  (See 

generally R.3090-91 (¶¶ 48–51)).  There is nothing unconstitutional about 

requiring the Local Boards to provide funding for their own public schools.  Nor is 

there anything unconstitutional about the State’s involvement in setting guidelines 

and requirements for the treatment of charter schools throughout Florida. 
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Indeed, school boards have long been obligated to “make timely and 

efficient payment and reimbursement to charter schools” based on a state-imposed 

statutory funding formula that includes “gross state and local funds, discretionary 

lottery funds, and funds from the school district’s current operating discretionary 

millage levy.”  Id. § 1002.33(17)(e), (b) (emphasis added).  (See generally R.3093 

(¶¶ 54–55); R.3684 (¶ 60).)  School districts thus have been required to use some 

of their state and local funding—including local ad valorem taxes—to fund 

charter-school operations since Florida first provided for the creation of public 

charter schools in 1996.  See §§ 1002.33(17)(b), 1011.71(1), Fla. Stat.; Ch. 96-186, 

§ 1, Laws of Fla.  The Local Boards do not challenge that requirement, which is 

presumptively constitutional. 

B. House Bill 7069 Does Not Unconstitutionally Transfer “Financial 
Decisions” from the Local Boards to the State. 

Contrary to the Local Boards’ allegations, article IX, section 4(b) does not 

give them specific “authority to control and supervise the use of funds within their 

jurisdictions” (R.36-37(¶ 66) (emphasis added)) or otherwise prevent the State 

from limiting “how the boards can spend the tax dollars they raise” (Local Bds.’ 

Initial Br. 33).  Instead, it gives local school boards responsibility (1) to “operate, 

control and supervise all free public schools within the school district” and 

(2) to “determine the rate of school district taxes within the limits prescribed 

herein.”  Art. IX, § 4(b), Fla. Const. 
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Neither of those constitutional responsibilities precludes the State from 

requiring school boards to share a portion of their discretionary capital-millage 

revenues with eligible charter schools (the Local Boards’ first cause of action), to 

allow charter systems to apply for LEA status (third cause of action), or to allow 

individual schools to receive federal education funding directly under Title I (fifth 

cause of action).  Nothing in the Florida Constitution gives local school boards 

unfettered discretion with respect to every local tax dollar. 

The Florida Supreme Court has expressly rejected such “a restrictive reading 

of article IX” with respect to a school board’s authority over local property taxes.  

Glasser, 622 So. 2d at 947.  In Glasser, the Florida Supreme Court held that local 

school boards cannot levy an additional discretionary millage without specific 

statutory authority from the Legislature.  Id. at 946.  And the Court rejected the 

argument that article IX, section 4(b) limited the Legislature’s authority to 

prescribe the maximum millage rates “authorized by law.”  Id. at 947. 

Glasser thus confirmed that the Legislature can set parameters around local 

school-district taxes without violating the school boards’ authority under article 

IX.14  The Local Boards thus could not levy the capital-millage tax that is the 

                                           
14 For example, state law has for many years prohibited school boards from using 
local capital-millage proceeds for purposes other than those specifically described 
in section 1011.71(2) of the Florida Statutes. 



 

34 

subject of their first cause of action at all without legislative authorization from the 

State.  Cf. § 1011.71(2), Fla. Stat. (“[E]ach school board may levy not more than 

1.5 mills against the taxable value for school purposes for charter schools pursuant 

to s. 1013.62(3) and for district schools . . . .”).   And by way of analogy, given the 

State’s important role in securing Title I and other federal funding for local school 

districts, Glasser supports the State’s authority to impose conditions on the 

collection and distribution of those funds as well. 

The Florida Supreme Court also has held that requiring local school boards 

to share funds (including their own local property-tax revenues) with other local 

educational institutions—even ones that the local boards do not control or 

supervise—does not violate article IX, section 4(b).  In Board of Public Instruction 

of Brevard County v. State Treasurer, 231 So. 2d 1 (Fla. 1970) (per curiam) 

(quoting and approving circuit court’s judgment), the Court held that requiring 

local school boards to share their property-tax revenues with junior colleges (which 

were outside the local boards’ control) did not violate the Florida Constitution.  

After citing section 4(b), the Court held that “there is nothing in the constitution 

which requires that [junior colleges] be under the control of the local school board 

or that prohibits the legislature enacting laws requiring that some local school 

funds be used in support of such institutions to the extent that they serve a local 

purpose.”  Id. at 3 (emphasis added); see also id. (“Nor is there anything in the 
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constitution which requires that all taxes levied by a county-wide school district be 

appropriated exclusively to free public schools or that requires that no part of such 

funds may be appropriated for other school purposes and administrated by other 

officers.”). 

The Florida Constitution, longstanding and presumptively constitutional 

statutes, and binding Florida precedent thus all support the circuit court’s 

conclusion that facial challenges to alleged restraints on the Local Boards’ 

“spending decisions” in this case fail as a matter of law—as explained in more 

detail with respect to each of the Local Boards’ “financial” causes of action below. 

1. Capital Millage—First Cause of Action 

The Brevard County case shows that the State has constitutional authority to 

require local school boards to support all of their free public schools—including 

local charter schools—using both state and locally generated funds.  That 

reasoning applies with equal force to HB 7069’s capital-millage requirements (as 

amended).  And the Local Boards’ attempts to distinguish Brevard County make no 

sense. 

For one thing, the Local Boards’ assertion that “Brevard focused on the ad 

valorem tax argument” and therefore “has no relevance to whether HB 7069 

violates Article IX, section 4’s mandate of local control” is just wrong.  (Local 

Bds.’ Initial Br. 40.)  The Supreme Court’s unanimous Brevard County opinion 
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cited and paraphrased article IX, section 4(b)’s local-control language before 

holding in the very next paragraph that “there is nothing in the constitution” 

prohibiting the use of local funds to support junior colleges that were beyond the 

local boards’ control.  231 So. 2d at 3.  Surely the Legislature has at least as much 

authority here to require the use of local tax revenues to support public charter 

schools that the Local Boards sponsor and supervise themselves. 

The Local Boards’ characterization of Brevard County as “highly fact-

specific” and “very narrow” misses the point.  (Local Bds.’ Initial Br. 40.)  “[T]he 

fact that these junior colleges [in Brevard County] were originally founded by the 

local school boards” (id.) is actually a key similarity between the facts of that case 

and this one.  The Local Boards sponsor and continue to supervise the local charter 

schools within their districts.  If article IX allows the State to require school boards 

to send local tax proceeds to junior colleges—which had been entirely “removed 

from control of the local school boards [and had] ceased to be a part of the system 

of free public schools,” Brevard County, 231 So. 2d at 2—then the Local Boards’ 

objection to sharing local funds with their own charter schools must also fail as a 

matter of law. 

Despite Florida’s preexisting statutory requirements to share local funds and 

discretionary operating-millage revenues with charter schools—which are public 

schools that educate public-school students—the Local Boards emphasize that 
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“[b]efore the Florida Legislature adopted HB 7069,” they had “full discretion as to 

whether to use any portion of their capital outlay millage for charter schools within 

their jurisdictions.”  (R.33 (¶ 50) (emphasis added); accord Local Bds.’ Initial 

Br. 33.)  This argument suggests that the first cause of action rests at least partly on 

a tacit (but unfounded) distinction between discretionary local operating funds and 

discretionary local capital funds. 

The Local Boards could not reasonably argue that year-to-year variations in 

either statewide education appropriations or components of the FEFP violate article 

IX, section 4(b).  And again, school districts have been required to use some of 

their FEFP funding—which includes local ad valorem taxes—to fund charter-

school operations since 1996.  See §§ 1002.33(17)(b), 1011.71(1), Fla. Stat.; Ch. 

96-186, § 1, Laws of Fla.  There is no meaningful difference between this 

preexisting requirement to share operational funding and HB 7069’s requirement 

to share a fraction of the additional tax dollars that a school board can choose to 

raise for capital-outlay purposes.  Nor is there any constitutionally significant 

distinction between the capital-millage revenues that HB 7069 requires the Local 

Boards to share with their eligible charter schools and the other streams of funding 
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that the State has required local school boards to spend in particular ways under 

other Florida laws.15 

The Legislature also has a “rational basis” for taking steps to ensure that 

public charter schools have access to capital-outlay funding similar to that which is 

available to traditional public schools.  Hameroff, 816 So. 2d at 1149.  Inequitable 

funding for charter-school capital needs is an issue with statewide implications.  In 

addition to the “hundreds of charter schools” sponsored by the Local Boards (R.30 

(¶ 31), “[d]uring the 2016–17 school year, over 283,000 students were enrolled in 

654 charter schools in 46 Florida districts” (R.3103).  Although preexisting law 

permitted local school boards to share capital-millage revenues with eligible 

charter schools, very few of them did so in practice.  (R.3676 (¶ 33); R.3093 (¶ 57), 

R.3095 (¶ 61).)  As state sources of capital-outlay funding have fluctuated and 

declined over time, the result has been a tremendous disparity in the level of 

capital-outlay funding made available for the benefit of students enrolled in charter 

                                           
15 Cf. § 1011.69(2), Fla. Stat. (“[D]istrict school boards shall allocate to schools 
within the district an average of 90 percent of the funds generated by all schools 
and guarantee that each school receives at least 80 percent . . . of the funds 
generated by that school based upon the Florida Education Finance Program . . . , 
including gross state and local funds, discretionary lottery funds, and funds from 
the school district’s current operating discretionary millage levy.”); id. 
§ 1011.69(3) (“Funds allocated to a school pursuant to this section that are unused 
at the end of the fiscal year shall not revert to the district, but shall remain with the 
school. These carryforward funds may be used for any purpose provided by law at 
the discretion of the principal of the school.”). 
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schools as opposed to traditional public schools.  (R.3674-75 (¶¶ 25–32), R. 3676 

(¶¶ 36, 38).)16  The State has a legitimate interest in promoting an equalized system 

of school funding—a key principle underlying Florida’s overall system for funding 

public schools.  (R.3667 (¶ 6).)  And HB 7069’s capital-millage provisions are 

rationally related to promoting that interest. 

Furthermore, the Local Boards’ unsupported assertion that the capital-

millage provisions require them to distribute funds “regardless of need”—such that 

they would have “to fund a charter school that has no capital needs at all” (Local 

Bds.’ Initial Br. 6, 33)—ignores the obvious fact that all schools (even “closing 

school[s]” (id. at 33)) need facilities in which to educate their students through the 

end of every school year.  Yet unlike school districts, charter schools do not have 

authority to levy their own taxes or to sell bonds.  § 1002.33(9)(l), Fla. Stat.  (See 

also R.3676 (¶ 34); R. 3097 (¶ 69).)  And although school boards are required to 

make their own “surplus, marked for disposal, or otherwise unused” facilities 

                                           
16 During the 2016–2017 school year on a per-student basis, traditional public 
schools received an average of about $1,609 in capital-outlay funding—an amount 
six times greater than the average of about $267 received by Florida’s public 
charter schools.  (R. 3676 (¶ 38).)  And in Orange County, for example, the 
difference was even more extreme: charter schools received an average of $263, 
while traditional public schools received an average of $2,752—more than ten 
times as much capital-outlay funding per student.  (R.3677 (¶ 39).)  HB 7069 
narrowed those gaps during the 2017–2018 school year—but did not close them.  
(R.3683-84 (¶ 59).) 
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available “for a charter school’s use on the same basis as [they are] made available 

to other public schools in the district,” § 1002.33(18)(e), Fla. Stat., very few 

charter schools statewide have been provided with educational facilities by their 

sponsoring school boards.  (R.3097 (¶ 70).)17  Many charter schools cannot afford 

to build or buy a new school facility themselves, and lenders may be unwilling to 

finance such an investment on affordable terms when a charter school’s continued 

existence depends on the sponsorship of a third party (the local school board).  (Id. 

¶ 69.)  Even under HB 7069, the average distribution of capital-millage funds to 

eligible charter schools in the Local Boards’ school districts will not be enough to 

cover the full cost of a typical charter-school lease—much less the purchase price 

of a brand-new facility.  (See R. 3098-99 (¶ 73–77).)18 

                                           
17 Charter schools that serve students in facilities that are provided by the charter 
school’s sponsoring school district are not eligible for capital-outlay funding.  
§ 1013.62(1)(a)5, Fla. Stat.  (Accord R.3097 (¶ 71).) 
18 The Local Boards’ assertion that “charter schools can spend these capital dollars, 
without any effective supervision by the local boards, and in ways that traditional 
schools could not spend them” (Local Bds.’ Initial Br. 33) is misleading.  School 
districts themselves are allowed to use capital-millage proceeds for substantially 
the same variety of statutorily authorized purposes—including “renting or leasing 
educational facilities” from private landlords.  § 1011.71(2)(h), Fla. Stat.  (See also 
R.3678-79 (¶ 44).)  School districts are also generally responsible for overseeing 
the finances (and facilities) of the charter schools that they sponsor.  
§ 1002.33(5)(b)1.b, (7)(a)13, Fla. Stat.  (See generally R.3088 (¶ 42), R.3089 (¶¶ 
45, 46), R.3098 (¶ 72).) 
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Contrary to the Local Boards’ suggestion that HB 7069’s formula for 

determining the amount of capital-millage funding for each eligible charter school 

is arbitrary, that formula recognizes the rational connection between a school’s 

enrollment and its need for capital-outlay funding.  Like the statewide funding 

formulas for most operating costs under the FEFP, HB 7069’s formula for sharing 

local capital-millage revenues is based on each eligible charter school’s 

enrollment.  § 1013.62(3)(c), Fla. Stat.  (See also R.3667-68 (¶¶ 10–12), R.3674 

(¶¶ 25–27),  

R.3676 (¶35).)  All of these formulas recognize the importance of accounting for 

the incremental average costs of educating additional students within a school 

district or local charter school.  The Local Boards cannot show that HB 7069’s 

capital-millage provisions and funding formula are unconstitutional “beyond 

reasonable doubt,” Pub. Def., 115 So. 3d at 280, so their capital-millage claim fails 

as a matter of law. 

Nor should this Court be swayed by the Local Boards’ unsupported 

allegations about the supposed impact on “their plans for future infrastructure” or 

student needs that “will go unmet.”  (Local Bds.’ Initial Br. 35; cf. R.34 (¶ 56) 

(alleging that a “mandatory, unplanned diversion of local school district ad valorem 

tax revenues presents an immediate crisis”).)  None of these allegations is 

supported by any citations or evidence relevant to the circuit court’s summary 
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judgment.  It is undisputed that each of the Local Boards’ school districts has 

current and projected excess capacity in the number of “satisfactory” student 

stations available to accommodate additional students.  (R.3684-85 (¶¶ 61–64).)19  

Moreover, one of a local school board’s essential duties is to “operate, control and 

supervise” the district by developing a budget based on each year’s projected 

revenues and expenses.  (See R.3682 (¶ 53) (“School districts do not adopt multi-

year capital budgets.  The school district-budgeting process must be annual . . . .”).)  

As with other expenses and spending requirements imposed by the State, the Local 

Boards can (and must) account for any capital-outlay funds that might be shared 

with eligible charter schools every year when they set their millage rates and pass 

their budgets.20 

                                           
19 Indisputable (and unchallenged) evidence shows that the financial impact on 
school districts of HB 7069’s capital-millage distributions to eligible charter 
schools is slight.  During the 2017–2018 school year, the original plaintiffs in this 
case (including the three school boards that did not join in this appeal) were 
required to distribute $35.7 million to local charter schools—representing less than 
1% of their combined $4.2 billion capital budgets (not to mention their combined 
overall budgets exceeding $17 billion).  To put the amount at issue in further 
context, the growth in the original plaintiffs’ capital-millage revenues between the 
2016-17 and 2017–2018 school year (approximately $74 million), far exceeded the 
amount of the required distribution.  And the original plaintiffs’ combined, 
budgeted fund balances were 12 times greater than the amount of the required 
distribution.  (See R.3682-894(¶ 55–60); R.3744-58, 4319, 4321, 4323, 4328.) 
20 For example, each of the Local Boards set millage rates and approved their 
budgets for the 2017–2018 fiscal year in September or October, months after 
HB 7069 took effect on July 1, 2017.  (R.3680-82 (¶¶ 48–52).) 
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Finally, the Local Boards’ challenge to HB 7069’s capital-millage 

requirements inappropriately trivializes House Bill 7055 by misinterpreting the 

latter as a “postpone[ment]” or “one-year reprieve.”  (Local Bds.’ Initial Br. 5 n.1, 

35.)  Yet as amended by HB 7055, the capital-millage provisions no longer require 

the Local Boards to distribute any capital-millage revenues to eligible charter 

schools during the 2018–2019 school year.  See § 1013.62(1), Fla. Stat. (“For the 

2018-2019 fiscal year, charter school capital outlay funding shall consist of state 

funds appropriated in the 2018–2019 General Appropriations Act.” (emphasis 

added)).  Nor will those provisions require future distributions of local capital-

millage funds unless state appropriations for charter-school capital-outlay funding 

fall below 2018–2019 (adjusted) levels.  See id. (“Beginning in fiscal year 2019–

2020, charter school capital outlay funding shall consist of state funds . . . and 

revenue resulting from the discretionary [capital] millage authorized in s. 

1011.71(2) if the amount of state funds appropriated for charter school capital 

outlay in any fiscal year is less than the average charter school capital outlay 

funds . . . for the 2018–2019 fiscal year . . . .” (emphasis added)).  Whatever injury 

the Local Boards anticipated under HB 7069 has thus become even more remote 

and speculative.  Insofar as the Local Boards vaguely contend that HB 7069’s 

capital-millage provisions cross “constitutional lines” (Local Bds.’ Initial Br. 22), 
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HB 7055 only bolsters the circuit court’s conclusion that the capital-millage 

provisions are constitutional. 

2. Local Educational Agencies (LEAs)—Third Cause of Action 

The Local Boards’ allegations that the LEA statute violates article IX by 

allowing charter schools to “compete” for federal funding (Local Bds.’ Initial 

Br. 16)21 incorrectly describe the limited consequences of a charter system’s LEA 

status—and if accepted at face value could be twisted to describe nearly every 

charter school in the State. 

The Local Boards have no state constitutional right to the federal funds that 

could be affected by LEA status.  And regardless of LEA status—which affects 

only federal funds and programs, § 1002.33(25), Fla. Stat.—each school within a 

charter system is approved, sponsored, monitored, and reviewed by a local school 

board.  See, e.g., § 1002.33(6)(b)3.b–c, Fla. Stat. (regarding a “sponsor[’s]” (i.e., 

district school board’s) approval or denial of charter applications submitted by a 

                                           
21 Florida is among a majority of states that allow eligible charter schools to serve 
as LEAs (R.3096 (¶ 68)), which are broadly defined under federal law to include 
“a public board of education or other public authority legally constituted within a 
State for either administrative control or direction of, or to perform a service 
function for, public elementary schools or secondary schools,” as well as “any 
other public institution or agency having administrative control and direction of a 
public elementary school or secondary school.”  20 U.S.C. § 7801(30)(A), (B). 
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high-performing charter school system).22  Aside from a passing reference to 

“district-wide assessments of needs” (Local Bds.’ Initial Br. 37), the Local Boards 

do not attempt to explain how the Legislature’s adjustments to the manner in which 

those funds are distributed (in accordance with federal law) could 

unconstitutionally interfere with their authority to “operate, control and supervise” 

local public schools under article IX, section 4(b) of the Florida Constitution.  

Although LEAs assume responsibility for submitting federal grant applications and 

administering federal grants, charter schools that become part of their own LEA are 

still part of the school district, operate under a district-negotiated charter contract 

with the local board, provide reports and audits to the school district, are monitored 

and overseen by the school district, and are subject to termination by the school 

district.  (R.3096 (¶¶ 65, 67).) 

To put things in perspective:  Federal sources account for less than 11.5% of 

the total education funding for Florida’s school districts.  (R.3666 (¶ 4).)  Most 

education funding in Florida (from state and local sources) is distributed to 

traditional and charter schools through the state FEFP formula—which is based 

                                           
22 The Complaint erroneously alleged that an LEA charter system “would be able 
to apply for and receive State and federal funds independently” and that LEA 
status deprived “the local electorate” of “authority to change leadership or 
influence policy.”  (R.40 (¶ 87) (emphasis added), R.41 (¶ 91).)  The Local Boards 
have abandoned these incorrect allegations on appeal. 
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largely on enrollment.  (R.3667 (¶6), R.3668 (¶¶ 12–14).)  If abstract allegations of 

“competition” between charter-system LEAs and school districts, for just a fraction 

of the relatively small pool of federal funding,23 were cause for constitutional 

concern (as argued by the Local Boards), that logic would raise serious concerns 

about the much larger pool of FEFP funds that can “follow[] the student” to a 

charter school with increasing enrollment.  (R.3676 (¶ 35).)  This Court should 

affirm the circuit court’s judgment with respect to this cause of action to avoid 

endorsing a strained legal theory with such wide potential implications for the 

statewide system of public education. 

3. Title I Funding—Fifth Cause of Action 

The Local Boards’ challenge to HB 7069’s amendment of the Equity in 

School-Level Funding Act, § 1011.69, Fla. Stat., ignores both the federal laws 

governing Title I grants and (yet again) the State’s shared authority over Florida’s 

statewide system of free public schools.  The Complaint alleges that the 

amendment codified in section 1011.69(5) violates article IX, section 4(b) of the 

Florida Constitution by restricting their ability “to withhold Title I funds from 

‘eligible schools’” and limiting their ability to retain funds for “school-district-

                                           
23 The record shows that at the time of the summary-judgment hearing, only four 
charter systems in Florida had been granted or applied for LEA status.  These 
systems represented approximately 15 public schools throughout the state.  
(R.3096 (¶ 66).) 
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wide programs.”  (R.44 (¶ 107); see also id. (¶ 108).)  And the Local Boards’ initial 

brief emphasizes a concern about “mandating certain spending on charter schools” 

(Local Bds.’ Initial Br. 8)—which are now entitled to certain federal funds for 

economically disadvantaged students to the extent that those schools are otherwise 

“eligible to receive Title I funds” under federal law, § 1011.69(5), Fla. Stat.  But 

article IX of the Florida Constitution does not require the State to serve as a 

passive conduit for federal education funding—especially when legislation like 

HB 7069 is rationally related to an underlying federal policy that encourages the 

distribution of Title I funds directly to individual schools (as discussed below). 

As is true for LEA funds, local school districts have no state constitutional 

right to Title I funds, which flow from federal grants applied for and administered 

by the State.  HB 7069’s amendment to the Equity in School-Level Funding Act 

specifically concerns “Title I, Part A, Basic funds,” § 1011.69(5), Fla. Stat., which 

the federal government provides for economically disadvantaged students under 

the federal Elementary and Secondary Education Act of 1965, as amended by the 

Every Student Succeeds Act of 2015.  The relevant provisions of federal law allow 

any State (through its State education agency—i.e., the State Department of 

Education) to apply for grant funding by developing and submitting a 

comprehensive plan for federal approval.  See generally 20 U.S.C. § 6311. 
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Once the State has obtained a grant under Title I, Part A, LEAs like local 

school districts “may receive a subgrant under this part for any fiscal year only if 

such agency has on file with the State educational agency a plan, approved by the 

State educational agency.”  20 U.S.C. § 6312(a)(1) (emphasis added).  In other 

words, under federal law, an LEA cannot receive any Title I, Part A funds unless 

the State determines that the LEA’s plan meets the requirements of federal law and 

“provides that schools served under this part substantially help children served 

under this part meet the challenging State academic standards.”  Id. 

§ 6312(a)(3)(B)(i) (emphasis added).  (See generally R.3579-80 (¶¶ 9–14).)  As 

with other federal funds obtained by LEAs in accordance with federal law, the 

Local Boards have no state constitutional right to these funds.24 

The Local Boards’ assertion that HB 7069 requires Title I funds to be 

distributed “without any consideration of specific need” (Local Bds.’ Initial Br. 37) 

ignores the purposes and policies behind federal Title I funding.  Federal law 

establishes a number of specific policies for the distribution of Title I funds to 

LEAs and schools.  For instance, as noted in HB 7069, Title I itself encourages 

                                           
24 Federal courts have similarly held that “[t]here is no private right of action under 
Title I.”  Scott v. Conley, No. 2:15-CV-00371-DN-PMW, 2016 WL 4257507, at *2 
(D. Utah July 18, 2016) (citing Horne v. Flores, 557 U.S. 433, 456 n.6 (2009)), 
report and recommendation adopted, No. 2:15-CV-371-DN-PMW, 2016 WL 
4257339 (D. Utah Aug. 11, 2016). 
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distributing considerable portions of an LEA’s Part A subgrant to individual 

schools (technically “school attendance areas”) instead of withholding those funds 

at the school-district level.  See generally 20 U.S.C. § 6313(a)(3), (4) (requiring 

LEAs to “rank” and “serve” eligible schools with certain thresholds of low-income 

students); cf. § 1011.69(5), Fla. Stat. (“After providing Title I, Part A, Basic funds 

to schools above the 75 percent poverty threshold . . . .” (emphasis added)).  (See 

also R.3579 (¶ 8) (“[Federal] rules emphasized poverty and established the priority 

that Title I funding flow to high-poverty schools before serving schools with less 

poverty.”).)25  And guidance from the U.S. Department of Education has further 

emphasized the importance of using Title I funds in specific schools as opposed to 

reserving those funds at the district level (id.): 

Although some flexibility exists, generally, Title I, Part A 
ARRA [American Recovery and Reinvestment Act] funds may 
not be used to implement district-wide activities.  As discussed 
below, the use of Title I, Part A funds, including [but not 
limited to] Title I, Part A ARRA funds, to support district-wide 
activities will usually constitute an unallowable use of Title I, 
Part A funds . . . . 

(R.3599; see also R.3598 (“Title I, Part A is built on the concept of operating 

programs in eligible schools.”).) 

                                           
25 LEAs must provide services even to private schools, see generally 20 U.S.C. 
§ 6320—regardless of any state-level restrictions. 
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Insofar as the State chose through HB 7069 to require school districts to 

reduce district-level withholding and to distribute more of their Title I subgrants to 

individual schools, there is also a rational basis for doing so in accordance with 

federal law and the State’s shared authority over Florida’s public schools.  It is 

undisputed that in the years before HB 7069 took effect, Florida school districts 

allocated less than 50% of their Title I funding to individual schools.  (R.3581 

(¶¶ 15–16), R.3583 (¶ 20).)  But when school districts were able to withhold such a 

large portion of Title I funding for “school-district-wide programs” (R.44 (¶ 108), 

some individual schools—and particularly charter schools—were unable to take 

advantage of those programs.  (R.3581-82 (¶ 17); see also R.3571 (¶ 10) (“Prior to 

the 2017–18 school year, . . . [r]ather than providing Title I funds directly to the 

schools in need, the School Board [of Palm Beach County] chose to spend some of 

these funds to implement various programs for the District.  These programs were 

not tailored to meet the specific needs of the students at APL [a Palm Beach charter 

school].”).) 

HB 7069 addressed this concern by requiring more Title I funds to be 

distributed to individual schools.  (R.3582-83 (¶ 18).)  As a result, during the 

2017–2018 school year almost 70% of the district-allocated Title I funds were 

allocated directly to individual schools throughout the state.  (R.3583 (¶¶ 19–20); 

cf. R.3565 (¶ 10) (“This year, . . . [t]he increase in Title I funds appears to be a 



 

51 

direct result of the Title I funding changes that were brought about by the passage 

of House Bill 7069.  Now, more Title I funds are reaching Passport [an Orange 

County charter school] and serving the students the funds were intended for.”).) 

The Local Boards’ arguments regarding Title I funding also overstate 

HB 7069’s impact on a school district’s flexibility.  Contrary to the Local Boards’ 

unsupported assertion that “district-wide programs such as summer school or after-

hours programs” are “[n]o more” (Local Bds.’ Initial Br. 36, 37), HB 7069’s 

amendments regarding Title I funds do not prohibit any specific “programs” at all.  

Instead, those amendments only changed the manner in which Title I funds are 

allocated between the district and individual schools—without affecting a school 

district’s authority to determine the kinds of programs offered to each school 

within the district.  (R.3583 (¶ 22).)  School districts can still encourage their local 

schools use Title I funds “to participate in discretionary educational services 

provided by the school district.”  § 1011.69(5)(b), Fla. Stat.  (See also R.3583-84 (¶ 

23).)  And under the more recent amendments of HB 7055, “[a]ny funds provided 

by an eligible school to participate in discretionary educational services provided 

by the school district” (as well as “[a]ny funds carried forward by the school 

district”) “are not subject to the [allocation] requirements” imposed by HB 7069.  
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§ 1011.69(5)(b), (5)(c), Fla. Stat. (emphasis added) (as amended by ch. 2018-6, § 

31, Laws of Fla. (R.4577-79 (§31).)26 

 Finally, it bears repeating that HB 7069’s Title I provisions were part of an 

amendment to the Equity in School-Level Funding Act, § 1011.69, Fla. Stat.  The 

most significant parts of that Act from a financial perspective relate not to Title I 

but instead to the much broader requirement that 

district school boards . . . allocate to schools within the district 
an average of 90 percent of the funds generated by all schools 
and guarantee that each school receives at least 80 percent . . . 
of the funds generated by that school based upon the Florida 
Education Finance Program . . . , including gross state and local 
funds, discretionary lottery funds, and funds from the school 
district’s current operating discretionary millage levy. 

§ 1011.69(2), Fla. Stat. (emphasis added); cf. id. § 1011.69(3) (“Funds allocated to 

a school pursuant to this section that are unused at the end of the fiscal year shall 

not revert to the district, but shall remain with the school. These carryforward 

funds may be used for any purpose provided by law at the discretion of the 

principal of the school.”).  Given the overall size of the FEFP—more than $20.5 

billion for the 2017–2018 fiscal year (R.3668(¶ 14))—this requirement to allocate 

90% of all FEFP funds to individual schools and guarantee that each school 

receives at least 80% of the funds that it generates for the district (based primarily 

                                           
26 HB 7055 also increased some of the withholding allowances for administrative 
and other district-level fees.  See ch. 2018-6, § 31, Laws of Fla. (R.4577-79 (§ 
31).) 
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on enrollment) has a profoundly more significant impact than the Title I provisions 

on a local school board’s ability to withhold funds for district-wide programs.  

Because those broader requirements regarding state and local funding are 

presumptively constitutional, the Local Boards’ challenge to the Title I provisions 

necessarily fails. 

C. House Bill 7069 Does Not Unconstitutionally Transfer 
“Operational Control” from Local Boards to the State. 

The Local Boards’ “operational” challenges under article IX all concern 

public charter schools, which they contend have become “more difficult, and 

sometimes virtually impossible, for local school boards to supervise . . . in the 

same way [as] . . . other schools.”  (Local Bds.’ Initial Br. 8.)  Yet none of the three 

statutes that the Local Boards challenge on this ground—those concerning schools 

of hope, the standard charter contract, and HB 7069’s turnaround provisions—

unconstitutionally reduce the Local Boards “to little more than a rubber stamp,” as 

alleged by the Local Boards.  (Id. at 17.)  The circuit court thus correctly rejected 

these claims on the merits as well. 

1. Schools of Hope—Second Cause of Action 

The circuit court correctly rejected the Local Boards’ contention that schools 

of hope violate article IX, section 4(b) because the “school board cannot prevent a 

‘School of Hope’ from opening in its school district.”  (R.39 (¶ 79).)  And the 

Local Boards’ argument that they “have virtually no negotiating power because 



 

54 

they are forced to sign the State-drafted charter contract” (Local Bds.’ Initial 

Br. 39) is likewise unavailing on appeal. 

Article IX does not prevent the State from requiring local school districts to 

enter into performance-based agreements with charter operators, and Florida law 

does not support a claim that schools of hope are unconstitutional simply because 

their charter applications are not “approved by a local district school board” (R.39 

(¶ 77)).  Quite the contrary:  Florida courts have repeatedly held that the State has 

constitutional authority to require a school district to sponsor a charter school, even 

over the local school board’s objection. 

Since well before HB 7069 was enacted, section 1002.33(6)(c) of the Florida 

Statutes has allowed the State Board of Education to “reject” on appeal a local 

board’s denial of a charter application and “remand the application to the sponsor 

with its written decision that the sponsor approve or deny the application”—after 

which the local board must “implement the decision of the State Board of 

Education.”  § 1002.33(6)(c)1, (c)3.a, Fla. Stat.  And Florida’s appellate courts 

have flatly rejected arguments that these decisions by the State Board—which 

effectively require local school districts to contract with new charter schools—

violate article IX, section 4(b): 

We hold that the charter school statute’s appeal provision is 
facially constitutional.  Contrary to the School Board’s 
argument, the State Board appeal process does not infringe 
upon the School Board’s constitutional power to “operate, 
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control and supervise all free public schools within the school 
district.” Art. IX, § 4(b), Fla. Const. (emphasis added). . . .  It is 
“a paramount duty of the state to make adequate provision for 
the education of all children within its borders.”  Art. IX, § 1(a), 
Fla. Const. (emphasis added).  The legislature’s adoption of 
section 1002.33(6)(c) is therefore constitutional.  It is a law, 
enacted by the state, providing for the “supervision of the 
system of free public education” by the State Board, with the 
supervision exercised through an appellate review process 
related to issues involving charter schools.  Art. IX, § 2, Fla. 
Const. 

Palm Beach v. Fla. Charter Educ. Found., 213 So. 3d 356, 360 (Fla. 4th DCA 

2017); accord Volusia v. Acads. of Excellence, 974 So. 2d 1186, 1191 (Fla. 5th 

DCA 2008) (rejecting argument that “because the act of operating and controlling 

all free public schools in Volusia County is conferred exclusively on the School 

Board, section 1002.33(6)(c) is unconstitutional [under article IX, sections 4(b) and 

1(a)] because it permits the State Board to open a charter school”). 

The schools-of-hope provisions are no different, constitutionally, from the 

permissible charter appeals that Florida courts have approved under section 

1002.33(6)(c).  In both contexts the State (either by statute or through an appellate 

decision of the State Board of Education) can direct a local school district to 

contract with a charter operator.  Compare § 1002.333(5), Fla. Stat., with id. 

§ 1002.33(6)(c), (6)(d), (7).  As the circuit court put it:  “To the extent that the 

schools-of-hope provisions require local boards to contract with pre-approved hope 

operators in areas with persistently low-performing schools, the State could 
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rationally determine that refusing to contract with a hope operator would not be 

supported by ‘good cause.’”  (R.4656.) 

Schools of hope should therefore be distinguished from the “Florida Schools 

of Excellence Commission”—an “independent, state-level entity with the power to 

authorize charter schools” that was struck down in the Duval case cited by the 

Local Boards, 998 So. 2d at 642.  As noted above, the Court’s concern in that case 

was that the statute there purported to vest “all the powers of operation, control and 

supervision of free public education specifically reserved in article IX, section 4(b) 

of the Florida Constitution, to locally elected school boards” in an independent, 

state-level entity.  Id. at 643 (emphasis added). 

But here, to paraphrase the Fourth DCA in a more recent decision, any 

“reliance on Duval County . . . is misplaced” because “[t]he statute in the present 

case does not compare.”  Palm Beach v. Fla. Charter Educ. Found., 213 So. 3d at 

361.  “It does not create a new state-level entity, and does not specifically imbue 

this entity with the power to bypass local school boards in order to independently 

authorize charter schools.  Rather, the statute at issue here only subjects the local 

school boards’ authority to the State Board’s supervisory review.”  Id. 27 

                                           
27 Accordingly, the lengthy history lesson on “home rule” contained in Collier’s 
initial brief, though perhaps interesting (albeit based heavily on secondary sources 
and hearsay that were never presented to the circuit court), is irrelevant.  Collier’s 
view of article XI, section 4(b) is out of step with the applicable Florida caselaw.  
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In addition, the Local Boards’ allegation that performance-based agreements 

with hope operators are “not negotiated by the district school board” (Local Bds.’ 

Initial Br. 11; accord R.39 (¶ 77)) is false.  (See R.4656 (“[T]he State Defendants’ 

summary judgment evidence belies the Local Boards’ unsworn assertions that 

schools of hope are somehow ‘independent of local district school boards’ or have 

performance-based agreements that ‘will not be negotiated by the district school 

board.’”).)  The rule adopted by the State Board of Education to implement the 

schools-of-hope statute expressly contemplates “proposed revisions” and 

establishes a dispute-resolution procedure to help school districts and hope 

operators reach agreement on the negotiated terms of their performance-based 

agreements.  Fla. Admin. Code R. 6A-1.0998271(4)(a), (5).  (See also R.3100 

(¶¶ 81–82).)  And like charter contracts, performance-based agreements with 

schools of hope can be terminated by local school boards for “failure to meet the 

requirements for student performance established [in the agreement], generally 

accepted standards of fiscal management, or material violation of terms of the 

agreement.”  § 1002.333(5)(g), Fla. Stat.  (See also R.3100-01 (¶ 84).) 

                                           
Nor should the Court be distracted by Collier’s idyllic comparisons of local 
“egalitarian values” and “principles” with supposedly historical legislative efforts 
to preserve “segregation” or a stereotypically “Southern way of life.”  (Id. at 15, 
16, 20.)  Collier’s view of local control is so extreme that its counsel struggled to 
concede during the summary-judgment hearing in this case that the State could 
prohibit local school boards from engaging in racial discrimination.  (Apr. 4, 2018 
Hr’g Tr. 181:25–184:15 (R.4897-4900.) 
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Finally, the circuit court correctly rejected the Local Boards’ argument based 

on the State’s hypothetical ability to contract directly with a hope operator if a 

school district abdicates its statutory responsibility to enter into a performance-

based agreement.  (R.4656-57.)  This contingent and limited state-level authority—

the exercise of which is fully within the control of local school districts—does not 

rise to the level of the potential article IX problems discussed in the Duval County 

case.  Insofar as Duval is good law, it stands only for the narrow proposition that 

the State cannot “vest[] . . . all the powers of operation, control and supervision of 

free public education” in an independent, state-level entity.  998 So. 2d at 643 

(emphasis added).  And the implementing rule for schools of hope provides that 

“[t]he State Board shall not contract directly with a Hope Operator under Section 

1002.333(11)(d), F.S., until receiving a recommendation from the special 

magistrate”—i.e., only after a local board refuses to enter into a performance-

based agreement and after the parties go through a formal dispute-resolution 

process to address local board’s concerns.  Fla. Admin. Code R. 6A-

1.0998271(6).28 

                                           
28 Collier’s argument that this rule “does not cure” the alleged “constitutional 
infirmity” of the underlying statute misses the point.  (Collier’s Initial Br. 33.)  The 
State has constitutional authority to require local school boards to establish schools 
of hope and to take additional steps as part of a rational effort to address statewide 
concerns about low-performing schools.  Cf. § 1008.33(3)(a), Fla. Stat. (“The 
academic performance of all students has a significant effect on the state school 



 

59 

The creation of schools of hope under HB 7069 is therefore consistent with 

the constitutional “hierarchy under which a school board has local control, but the 

State Board supervises the system as a whole.”  Palm Beach v. Fla. Charter Educ. 

Found., 213 So. 3d at 360.  And as discussed below in connection with the Local 

Boards’ challenge to HB 7069’s “turnaround provisions” (see discussion infra Part 

II.G), the State can rationally exercise its supervisory authority by directing local 

school districts to take specific actions to improve a chronically struggling school. 

2. Standard Charter Contract—Fourth Cause of Action 

As noted above, Florida law has required local school boards to use a 

“standard charter contract” since 2013.  Neither of HB 7069’s incremental changes 

to that law—namely, requiring local school boards to actually use that standard 

form in their negotiations with charter operators and codifying a presumption 

against “limitation[s] on charter school flexibility,” § 1002.33(7), Fla. Stat.—

violates article IX, section 4(b) of the Florida Constitution. 

The Local Boards’ contention that a “one size fits all” charter contract 

violates article IX (R.43 (¶ 102))—and that “the job of setting performance 

standards applicable to local charter schools has been transferred from the local 

school boards to the State” (Local Bds.’ Initial Br. 10)—depends on a narrow and 

                                           
system.”)  This rule merely reflects the State’s reluctance to exercise that authority 
unless a local board refuses to comply with its own statutory obligations to contract 
with a hope operator and supervise the resulting school of hope at the local level. 
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mistaken interpretation of applicable Florida law.  Even after HB 7069, Florida law 

(still) expressly contemplates that charter applicants and their school-board 

sponsors will “negotiate” charter contracts based on the “initial draft” provided by 

the form of the standard contract.  § 1002.33(7)(b), Fla. Stat; Fla. Admin. Code R. 

6A-6.0786(3).29  These statutory and regulatory provisions provide ample 

opportunity for school boards to account for “any special circumstances that may 

exist within the school district or with regard to the educational program to be 

operated by the charter school.”  (R.42 (¶ 97); cf. R.3087 (¶ 40) (“Section 2 of the 

standard charter school contract does not include specific academic performance 

goals, but instead provides a process by which the school and district agree to 

specific academic performance measures . . . .”).) 

HB 7069 thus did not “effectively prevent local school boards from 

negotiating these contract terms.”  (Local Bds.’ Initial Br. 32; accord R.42 (¶ 96).)  

And in fact, since HB 7069’s revisions took effect, local school boards have 

                                           
29 See also Fla. Admin. Code R. 6A-6.0786(3) (“Upon approval of a charter school 
application, the . . . sponsor shall use Form IEPC-SC, Florida Standard Charter 
Contract, effective December 2016, (http://www.flrules.org/Gateway/
reference.asp?No=Ref-07647) as the basis for the initial draft contract.  Proposed 
deletions to Form IEPC-SC must be displayed as strike-through text.  Proposed 
additions to form IEPC-SC must be displayed as underlined text.  The applicant 
and the sponsor have forty (40) days thereafter to negotiate . . . .  Additional 
components may be included in a charter school contract if mutually agreed upon 
by both parties.” (emphasis added)). 
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continued to negotiate changes to their charter agreements based on the standard 

contract.  (R.3086-87 (¶ 39).)  The Local Boards’ challenge to the standard contract 

thus depends on an imaginary, counterfactual injury.  And to the extent that the 

standard charter contract guides the negotiating process—for example, by ensuring 

that school districts and charter operators negotiate and agree on specific academic 

performance goals that address growth and proficiency on state assessments (see 

R.3087 (¶ 40))—the Local Boards cannot show that those requirements lack a 

rational basis given the State’s shared authority over the statewide system of public 

schools under article IX. 

3. Turnaround Provisions—Sixth Cause of Action 

The circuit court also correctly concluded that the Local Boards’ article IX 

challenge to HB 7069’s turnaround requirements fails to account for the State’s 

shared authority over Florida’s public schools.  (R.4659-61.)  The State has a 

strong interest in “apply[ing] intensive intervention and support strategies tailored 

to the needs of schools earning two consecutive grades of ‘D’ or a grade of ‘F’” 

throughout the entire state.  § 1008.33(4)(a), Fla. Stat.  HB 7069’s turnaround 

provisions thus do not “conflict with the powers vested in locally elected school 

boards by Article IX[,] § 4(b).”  (R.46 (¶ 123).) 

In disregarding the State’s constitutional authority under article IX, sections 

1 and 2, the Local Boards also overstate the significance of HB 7069’s changes to 
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the state turnaround options.  The Local Boards do not contend that the previous 

version of the turnaround statute was unconstitutional, and the changes under 

HB 7069 primarily accelerate a school district’s preexisting obligations to 

transition from a “district-managed turnaround plan” to one of the other turnaround 

options that already was available under prior law.  See R.241-46 (§ 41) (amending 

§ 1008.33(3)–(5), Fla. Stat.). 

Specifically, HB 7069 amended Florida’s turnaround provisions to require 

local school districts to implement a two-year “district-managed turnaround plan” 

for any school that “earns two consecutive grades of ‘D’ or a grade of ‘F’” in the 

state’s school-grading and accountability system, starting in “the first full school 

year after a school initially earns two consecutive grades of ‘D’ or a grade of ‘F.’”  

§ 1008.33(4)(a), Fla. Stat.  (See also R.3506 (¶ 9); R.3537, R.3539-40).)30  If a 

school subject to those “intensive intervention and support strategies” does not pull 

its grade up to at least a C within two years (or three years, with state-board 

approval), the local school district must choose one of the following turnaround 

options for that chronically low-performing school: 1. reassign the students at the 

chronically low-performing school to another traditional public school; 2. close the 

                                           
30 Exhibits D and E to the March 2018 Affidavit of Melissa Ramsey (R.3537, 
3539-40), the Department of Education’s Executive Director for School 
Improvement, illustrate the main differences between Florida’s turnaround (or 
“Differentiated Accountability”) process before and after HB 7069 took effect. 
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chronically low-performing school and reopen it as one or more charter schools 

“with a governing board that has a demonstrated record of effectiveness”; or 3. 

“[c]ontract with an outside entity that has a demonstrated record of effectiveness to 

operate the school.”  Id. § 1008.33(4)(b).  But “[i]mplementation of the turnaround 

option is no longer required if the school improves to a grade of ‘C’ or higher.”  Id. 

§ 1008.33(4)(c) (emphasis added).  (See generally R.3506-08 (¶¶ 9–15).)31 

HB 7069 thus does not “divest locally elected district school boards . . . of 

their authority and responsibility to decide how best to improve a district public 

school.”  (R.46 (¶ 122).)  Instead, the law simply requires school districts that fail 

to improve their schools through district-managed turnaround plans to select a 

different turnaround option from among HB 7069’s three options (i.e., closure, 

reopening the school as a charter school, or contracting with a qualified outside 

operator).  § 1008.33(4)(a)–(b), Fla. Stat.  (See also R.3506 (¶ 9).)  And if a 

chronically low-performing school achieves a grade of “C” or higher in the 

meantime, the school district can decide not to proceed with the turnaround option 

that it submitted to the State Board.  Id. § 1008.33(4)(c).  These changes are 

                                           
31 Only a small number of Florida’s public schools are low-performing (with a D or 
F grade), and most school districts with low-performing schools are quickly able to 
make improvements.  Of Florida’s 67 schools districts, 49 had no schools that 
received an F for the 2016–2017 school year.  And 70 percent of the schools that 
had received a D or an F in 2016 improved their grades in 2017.  (R.3505, ¶ 6.) 
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incremental—not earth-shattering—and they fall well within the scope of the 

State’s supervisory authority over the statewide system of free public schools.  (See 

generally R.3505-08 (¶¶ 7–15).) 

Nor do any of the three turnaround options for chronically low-performing 

schools under HB 7069 “eliminate[]” the “role of the locally elected district school 

board with respect to secondary education” under article IX, section 4(b).  (R.46 

(¶ 121).)  First, reassigning students to another traditional public school (under 

§ 1008.33(4)(b)1, Fla. Stat.) has no impact on the school district’s level of control 

with respect to those students or the traditional public school to which the school 

district chooses to assign them.  Second, as explained in Volusia County v. 

Academies of Excellence, 974 So. 2d 1186, opening, sponsoring, and monitoring a 

charter school (under § 1008.33(4)(b)2, Fla. Stat.) does not unconstitutionally 

deprive a local board of its authority under article IX, section 4(b): 

Once the charter application has been granted, the school board 
still has control over the process because the applicant and the 
school board must agree on the provisions of the charter.  See § 
1002.33(6)(h), Fla. Stat. (2005).  A school board can also cause 
a charter to be revoked or not renewed. See § 1002.33(8), Fla. 
Stat. (2005).  Furthermore, under the Constitution of Florida, 
while the school board shall operate, control and supervise all 
free public schools within their district the State Board of 
Education has supervision over the system of free public 
education as provided by law. 

Id. at 1193.  Third, and similarly, if a school board chooses to enter into a 

“[c]ontract with an outside entity that has a demonstrated record of effectiveness to 
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operate the school,” § 1008.33(4)(b)3, Fla. Stat., exercising that choice does not 

undermine the school board’s constitutional authority under section 4(b)—in part 

because the school board can negotiate the terms of the applicable contract, much 

as it would negotiate the terms of a charter contract.  The Local Boards’ assertion 

that any of the three turnaround options unconstitutionally “eliminate[s]” their role 

“entirely” (R.46 (¶ 121)) is simply wrong. 

The turnaround provisions are also rationally related to the State’s strong 

interest in improving the academic performance of all Florida students in 

chronically low-performing schools.  The legislative findings supporting this 

policy were codified even before HB 7069 took effect in 2017: 

The academic performance of all students has a significant 
effect on the state school system.  Pursuant to Art. IX of the 
State Constitution, which prescribes the duty of the State Board 
of Education to supervise Florida’s public school system, the 
state board shall equitably enforce the accountability 
requirements of the state school system and may impose state 
requirements on school districts in order to improve the 
academic performance of all districts, schools, and students 
based upon the provisions of the Florida K–20 Education 
Code . . . . 

§ 1008.33(3)(a), Fla. Stat. (emphasis added). 

The Local Boards’ suggestion that they should be allowed “to address the 

needs of students at certain schools” on their own, without any state guidance or 

oversight (R.25 (¶ 1(vi))), ignores the critical fact that their efforts to improve the 

schools affected by HB 7069’s turnaround provisions have repeatedly failed.  By 
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statutory definition, these schools will have received at least three consecutive Ds 

and Fs by the time they are required to implement one of HB 7069’s three 

turnaround options.  See § 1008.33(4)(b), Fla. Stat.  In reality, many of the affected 

schools will have languished in D or F status for even longer—for up to five years 

under the amended statute and sometimes for much longer based on their prior 

history.  See id. (See generally R.3535 (reporting 19-year grade histories of schools 

required to select one of HB 7069’s turnaround options for 2018–2019 school 

year).)  For example, none of the 38 schools (spread across 20 Florida school 

districts) currently implementing turnaround plans that had been approved before 

HB 7069 took effect have earned a school grade of C or better since the 2012–2013 

school year.  (R.3509 (¶ 18).)  Put another way, a student enrolled in one of these 

schools could have spent every year of his or her enrollment in a school that never 

earned a grade higher than a D or an F.32  Requiring the State to let the Local 

Boards “continue [their] own turnaround plan, regardless of the progress [they] 

                                           
32 Consider Hamilton County, where the Local Boards complain that HB 7069 
could affect “the only middle and high schools in the district.”  (R.46 (¶ 121)).  
Since 1999, Hamilton County Middle/High School has earned a D or an F in every 
single year (except for 2011, when it earned a C).  (R.3510 (¶ 23); R.3545-46).)  
Less than a quarter of that school’s students are performing at grade level on the 
state reading and math assessments.  (R.3510 (¶ 23); R.3550-51.)  In some grade 
levels, student proficiency rates are as low as 14%.  (R.3510 (¶ 23); R.3554 at 2.) 



 

67 

may be making” (Local Bds.’ Initial Br. 12) would do a tremendous disservice to 

the students in chronically underperforming schools. 

The Local Boards are effectively asking the Court to let them keep students 

in struggling schools under the same school leadership and district-managed 

strategies that have failed to turn those schools around for years.  (See R.3509 

(¶ 18); R.3535.)  As explained above, local school boards retain meaningful control 

and supervision over public schools and students affected by HB 7069’s 

turnaround provisions.  But with respect to the State’s legitimate interest in 

improving Florida’s public schools, the schools subject to mandatory turnaround 

under HB 7069 are not schools that merely have “relatively low ratings” (R.25 ( 

¶ 1(vi)) (emphasis added); they are schools that have received Ds and Fs for at 

least three and up to five or more consecutive years.  The Local Boards thus cannot 

show that HB 7069’s incremental adjustments to Florida’s previous turnaround 

provisions are unconstitutional beyond reasonable doubt or lack a conceivable 

rational basis, and their challenge to those provisions under article IX, section 4(b) 

fails as a matter of law. 

II. HOUSE BILL 7069’S PROVISIONS ON SCHOOLS OF HOPE 

TURNAROUND SCHOOLS, AND LOCAL EDUCATIONAL AGENCIES DO 

NOT VIOLATE ARTICLE IX’S UNIFORMITY REQUIREMENT. 

The Local Boards’ uniformity challenges under article IX, section 1(a) of the 

Florida Constitution depend almost entirely on an overly broad reading of Bush v. 
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Holmes, 919 So. 2d 392 (Fla. 2006)—in which the Court held that article IX 

“prohibits the state from using public monies to fund a private alternative to the 

public school system.”  Id. at 408 (emphasis added).  Holmes involved a 

uniformity challenge to Florida’s Opportunity Scholarship Program (OSP), which 

allowed students attending a “failing” public school to request a state-funded 

scholarship to attend private school instead.  See generally id. at 400–01.  The 

Supreme Court held the OSP unconstitutional on the ground that it “foster[ed] 

plural, nonuniform systems of education in direct violation of the constitutional 

mandate for a uniform system of free public schools.”  Id. at 398 (emphasis added).  

But none of the provisions that the Local Boards challenge on uniformity grounds 

here implicate the same concerns about private alternatives and parallel systems of 

education. 

A. Schools of hope do not implicate “uniformity” concerns under 
article IX, section 1(a). 

Florida courts have long recognized that the constitutional “uniformity 

clause will not be construed as tightly restrictive, but merely as establishing a 

larger framework in which a broad degree of variation is possible.”  Glasser, 622 

So. 2d at 950 (Kogan, J., specially concurring); see also Sch. Bd. of Escambia Cty. 

v. State, 353 So. 2d 834, 838 (Fla. 1977) (holding that the uniformity requirement 

is satisfied when “the constituent parts, although unequal in number, operate 

subject to a common plan or serve a common purpose”); id. (“[T]here need not be 



 

69 

uniformity of physical plant and curriculum from county to county because their 

requirements differ.”); State ex rel. Glover v. Holbrook, 176 So. 99, 102 (Fla. 1937) 

(holding that the uniformity requirement was not violated when teacher tenure was 

instituted in one county but not others).  With these principles in mind, the Local 

Boards’ argument that schools of hope involve “precisely the same sort of flaws 

that required the Florida Supreme Court to” intervene in Holmes (Local Bds.’ 

Initial Br. 42) is unpersuasive. 

Even Bush v. Holmes, 919 So. 2d 392 (Fla. 2006)—in which the Court held 

that article IX “prohibits the state from using public monies to fund a private 

alternative to the public school system”—explicitly “reject[ed] the suggestion . . . 

that other publicly funded educational and welfare programs would necessarily be 

affected by [its] decision.”  Id. at 408, 412 (emphasis added).  Unlike the “private 

alternative” struck down in that case, schools of hope are public charter schools by 

definition.  See § 1002.333(1)(c)1, Fla. Stat.  And regardless of the additional 

flexibility afforded to hope operators with respect to certain technical requirements 

like teacher certification (see R.39 (¶ 79); Local Bds.’ Initial Br. 42), schools of 

hope must still comply with state laws regarding the student-assessment program 

and school-grading system; student progression and graduation; the provision of 

services to students with disabilities; civil rights, student health, safety, and 

welfare; public meetings and records; and the code of ethics for public officers and 
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employees.  § 1002.333(6)(f), Fla. Stat.  (See also R.3101 (¶ 85).)  Any claim that 

schools of hope would violate the uniformity requirement of article IX therefore 

fails as a matter of law. 

B. The Local Boards have not asserted or preserved a uniformity 
challenge to the turnaround provision, which do not violate the 
uniformity requirement in any event. 

The Local Boards’ sixth cause of action, as pleaded in their Complaint, did 

not include any allegations about the uniformity implications of HB 7069’s 

turnaround provisions.  (See R.45-46 (¶¶ 111–123).)  “Constitutional issues, like 

any other, are waived unless they are first presented in the trial court.”  Fleischer v. 

Fleischer, 586 So. 2d 1253, 1254 (Fla. 4th DCA 1991) (citing Sanford v. Rubin, 

237 So.2d 134 (Fla. 1970).  The new uniformity argument that the Local Boards 

now raise on appeal (see Local Bds.’ Initial Br. 17, 42–43) was therefore waived 

and fails on that ground alone. 

But even if the Local Boards had properly asserted and preserved a facial 

uniformity challenge to the turnaround provisions at issue, that claim would have 

failed on the merits.  The Local Boards have not challenged the uniformity of 

Florida’s presumptively constitutional public charter schools.  Nor have they 

bothered to explain the constitutional distinction between the school-improvement 

requirements under the previous “Differentiated Accountability” system and the 

incremental adjustments to that system under HB 7069.  (See discussion supra 
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Argument Part I.C.3).  This Court should therefore reject any uniformity 

challenges to the turnaround provisions out of hand. 

C. Allowing charter schools to register as local educational agencies 
(LEAs) does not violate the uniformity requirement. 

Despite the assertion in their Complaint that allowing charter systems to 

apply for LEA status “foster[s] plural, nonuniform systems of education” in 

violation of article IX, sections 1(a) and 4(b) of the Florida Constitution (R.41 

(¶ 90),) the Local Boards have abandoned that theory of liability on appeal.  

Nevertheless, to the extent that the Local Boards attempt to revive this argument in 

their reply brief, the circuit court properly rejected it below.  “The constitutional 

mandate is not that every school district in the state must receive equal funding nor 

that each educational program must be equivalent.”  St. Johns Cty. v. Ne. Fla. 

Builders Ass’n, 583 So. 2d 635, 641 (Fla. 1991); see also id. (noting “that the 

legislature must contemplate that the uniform system of free public schools may be 

funded by a variety of sources”).  The Local Boards have not alleged (and could 

not successfully argue) that charter schools themselves violate article IX’s 

uniformity requirement, and their uniformity arguments against the LEA provisions 

at issue likewise fail as a matter of Florida law.  The circuit court thus correctly 

determined—in a conclusion that the Local Boards have not challenged on 

appeal—that “allowing charter systems (or schools of hope) to receive federal 



 

72 

funds directly, as permitted by federal law, does not violate . . . the uniformity 

requirement of section 1.”  (R.4658.) 

III. THE CAPITAL-MILLAGE PROVISIONS OF HOUSE BILL 7069 DO NOT 

IMPOSE A STATE AD VALOREM TAX. 

The circuit court correctly determined that the Local Boards’ remaining 

constitutional challenges to the capital-millage provisions, under article VII of the 

Florida Constitution, also fail as a matter of law.  (R.4653.)  These challenges, 

under article VII, sections 1(a) and 9 are squarely barred by the Supreme Court’s 

holdings in Brevard County, 231 So. 2d 1. 

A. The capital-millage provisions do not violate article VII, 
section 1(a) as a “state ad valorem tax” because local charter 
schools serve local purposes. 

The Local Boards’ argument that HB 7069’s capital-millage provisions 

violate article VII, section 1(a) because they “are in effect an ad valorem tax levied 

by the State” (R.37 (¶ 68)) fails as a matter of law.  In Brevard County, the 

Supreme Court held that requiring local school boards to share their property-tax 

revenues with junior colleges (which were outside the local boards’ control) did not 

violate article VII of the Florida Constitution.  231 So. 2d at 1.  And if “[a]d 

valorem taxes levied by school districts for support of [junior colleges] are local 

taxes levied for local purposes,” Brevard Cty., 231 So. 2d at 4 (quoting and 

approving circuit court’s judgment), then taxes levied to support local public 

charter schools must also be permissible under article VII, section 1(a).  Because 
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charter schools are free public schools that also educate local students—not to 

mention the fact that they are sponsored and supervised by the Local Boards—they 

too serve a permissible local purpose under article VII, section 1(a). 

The Local Boards’ attempt to distinguish Brevard County on the ground that 

“HB 7069’s mandate is completely different” (Local Bds.’ Initial Br. 45) is 

unconvincing.  HB 7069 is not “attacking . . . the school board’s taxing powers” 

(id.) any more than the funding statute for junior colleges did in Brevard County.  

Insofar as article VII prohibits “any scheme or device which requires local ad 

valorem taxes and then channels the proceeds into essentially state functions,” 

Brevard Cty., 231 So. 2d at 4 (emphasis added) (quoting and affirming circuit 

court’s judgment), HB 7069’s capital-millage provisions affect a discretionary 

millage that school boards themselves can decide whether (or not) to levy. 

In sum, requiring local school boards to share discretionary capital-millage 

revenues with local charter schools does not constitute a state ad valorem tax 

because expending some of those revenues on charter schools serves the same 

local purpose—educating local students—explicitly approved by the Florida 

Supreme Court in Brevard County.33 

                                           
33 The Florida Supreme Court also has followed its reasoning from Brevard County 
in other cases:  “[N]othing in the state constitution . . . prohibits the legislature 
from enacting laws requiring the expenditure of local funds to support programs to 
the extent that such programs serve a local purpose.”  Sandegren v. State ex rel. 
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B. The capital-millage provisions do not violate article VII, section 
9(a) because local charter schools serve a permissible school-
district purpose. 

The Local Boards’ claim that HB 7069’s capital-millage provisions violate 

article VII, section 9(a) of the Florida Constitution (R.37-38 (¶ 70)) is similarly 

foreclosed by the Supreme Court’s Brevard County decision.  In holding that the 

State could require local school boards to support junior colleges that were beyond 

the boards’ control, the Florida Supreme Court necessarily rejected any contention 

that article VII, section 9(a) prohibits the Legislature from allocating funds to 

district-approved public charter schools. 

As relevant to the Local Boards’ challenge under article VII, section 9, the 

Brevard County Court held that school-district taxes “can properly be used for 

local school purposes other than the support of the free public schools when so 

provided by law.”  231 So. 2d at 3 (emphasis added).  “Nor is there anything in the 

constitution which requires that all taxes levied by a county-wide school district be 

appropriated exclusively to free public schools or that requires that no part of such 

                                           
Sarasota Cty. Pub. Hosp. Bd., 397 So. 2d 657, 659 (Fla. 1981) (upholding program 
under which local governments were required to match state funds for community 
mental-health programs on a three-to-one basis); see also St. Johns River Water 
Mgmt. Dist. v. Deseret Ranches of Fla., Inc., 421 So. 2d 1067, 1070 (Fla. 1982); 
Bair v. Cent. & S. Fla. Flood Control Dist., 144 So. 2d 818, 819, 820 (Fla. 1962).  
The Local Boards’ effort to distinguish these cases on the ground that “local ad 
valorem tax dollars were being spent for local purposes by local entities under 
local management” (Local Bds.’ Initial Br. 46) ignores the fact that local charter 
schools are also locally supervised by their sponsoring school boards. 
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funds may be appropriated for other school purposes and administrated by other 

officers.”  Id. (emphasis added).  And the fact that “control of the free public 

schools in each district is vested in the local school board” under article IX “does 

not prohibit the legislature from placing upon the local school districts the duty to 

render financial support to junior colleges which are not under the control of the 

local school boards but which have been established at their request.”  Id. at 4 

(emphasis added). 

Brevard County thus dooms any challenge to the capital-millage provisions 

under article VII, section 9.  Charter schools are free public schools that are 

approved, sponsored, monitored, and reviewed by local school boards.  There can 

be no question that funds spent on charter schools support “school purposes.”  And 

if local tax revenues could be used in Brevard County to support junior colleges 

that were not even under the control of a local board, surely those funds can be 

used as provided by law to support local public charter schools that will in turn use 

the funds to house and educate local schoolchildren. 

IV. THE CIRCUIT COURT ERRED BY DENYING THE STATE RELIEF IN 

CONNECTION WITH ITS PROCEDURAL DEFENSES. 

Standard of Review:  “The standard of review for orders denying summary 

judgment is de novo.”  Tiger Point Golf & Country Club v. Hipple, 977 So. 2d 608, 

610 (Fla. 1st DCA 2007); cf. Johnson & Kirby, Inc. v. Citizens Nat’l Bank of Ft. 

Lauderdale, 338 So. 2d 905, 906 (Fla. 3d DCA 1976) (“[W]here a defendant pleads 
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an affirmative defense and the plaintiff does not by affidavit contradict or deny that 

defense, the plaintiff is not entitled to a summary judgment.”). 

Although the circuit court properly granted the State’s motion for summary 

judgment on the merits, the State was also entitled to summary judgment on its 

defenses based on the Local Boards’ lack of standing, the doctrine of estoppel, and 

the Local Boards’ failure to exhaust administrative remedies.  The circuit court thus 

erred by denying the State’s motion for summary judgment on those additional 

grounds.  (See generally R.4651-52.) 

A. The Local Boards Lack Standing to Challenge Legislation That 
Does Not Require the Expenditure of Public Funds or Prevent 
Them from Carrying out Other Specific Duties. 

With the potential exception of their capital-millage claim,34 the Local 

Boards do not have standing to assert their constitutional challenges to the statutes 

at issue in this case.  Public officials “must presume legislation affecting their 

duties to be valid, and do not have standing to initiate litigation for the purpose of 

determining otherwise.”  Dep’t of Educ. v. Lewis, 416 So. 2d 455, 458 (Fla. 

1982).  “[A]llowing executive officers to refuse to administer statutes not yet 

judicially passed upon would result in chaos and confusion and that the people of 

                                           
34 Although the State did not challenge the Local Boards’ standing to assert their 
capital-millage claim before the circuit court in this case, the enactment of House 
Bill 7055—and its impact on the Local Boards’ uncertain obligations to distribute 
capital-millage funds in subsequent fiscal years—raises serious questions about 
their standing to pursue such a claim in the future. 
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this state have the right to expect that each and every such state agency will 

promptly carry out and put into effect the will of the people as expressed in the 

legislative acts of their duly elected representatives.”  Crossings at Fleming Island 

Cmty. Dev. Dist. v. Echeverri, 991 So. 2d 793, 798-99 (Fla. 2008) (internal 

quotation marks omitted).  Accordingly, “Florida courts have precluded State 

agencies and local governments from challenging the constitutionality of certain 

legislation.”  Citrus Cty. Hosp. Bd. v. Citrus Mem’l Health Found., Inc., 150 So. 3d 

1102, 1106, (Fla. 2014). 

The Local Boards therefore lack standing to challenge the constitutionality 

of statutory provisions regarding schools of hope (second cause of action), LEA 

status for charter systems (third cause of action), standard charter contracts (fourth 

cause of action), Title I federal funding (fifth cause of action), and HB 7069’s 

modified turnaround provisions (sixth cause of action).  Although a “narrow” 

exception allows public officials to “challenge the constitutionality of a statute 

where his administration of the Act in question will require the expenditure of 

public funds,” Crossings at Fleming Island, 991 So. 2d at 797, 799 (internal 

quotation marks and citation omitted),35 none of the Local Boards’ claims aside 

                                           
35 Cf. Davis v. Gronemeyer, 251 So. 2d 1, 3 (Fla. 1971) (“[I]n general, the cases 
holding that a ministerial officer may not challenge the validity of a statute have 
reference to those situations in which an office holder appointed to perform duties 
under a given act refuses to perform those duties because of the alleged 
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from their challenge to the capital-millage provisions purport to challenge any 

specific requirements that they disburse public funds.36  “Disagreement with a 

constitutional or statutory duty, or the means by which it is to be carried out, does 

not create a justiciable controversy or provide an occasion to give an advisory 

judicial opinion.”  Id. at 802 (quoting Dep’t of Revenue v. Markham, 396 So. 2d 

1120, 1121 (Fla. 1981), superseded by statute on other grounds as stated in 

Crossings at Fleming Island, 991 So. 2d at 802). 

Nor do the Local Boards contend that they have been “prevented from 

carrying out their statutory duties” like the school-board plaintiffs in Coalition for 

Adequacy & Fairness in School Funding, Inc. v. Chiles, 680 So. 2d 400, 403 n.4 

(Fla. 1996) (non-binding dicta).  To the extent that “standing is allowed when a 

public official is willing to perform his duties, but is prevented from doing so by 

others,” Reid v. Kirk, 257 So. 2d 3, 4 (Fla. 1972), the Local Boards failed to satisfy 

that requirement as well.  Regardless of the ordinary standards for declaratory 

                                           
constitutional invalidity of the act.  In such a case, it is said that unless expenditure 
of public funds is involved, the office holder is foreclosed from questioning the 
validity of the act.”). 
36 Because almost any state action can be framed as requiring a disbursement of 
public funds, the expenditure must be significant.  See Barr v. Watts, 70 So. 2d 347, 
350 (Fla. 1953) (holding that a law requiring the State Board of Law Examiners to 
allow an applicant to sit for the bar did not confer standing under public-funds 
exception); Steele v. Freel, 25 So. 2d 501, 503 (Fla. 1946) (holding that a law 
requiring the cancellation and reassignment of tax certificates did not confer 
standing under public-funds exception). 
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relief under Florida law (cf. R.4651), the circuit court should have dismissed all of 

the Local Boards’ non-capital-millage claims for lack of standing. 

B. The State Boards Should Have Been Estopped from Challenging 
the Capital-Millage Provisions and Schools of Hope to the Extent 
That They Obtained Financial Benefits Related to Those Statutes. 

As noted above in II.D of the Statement of the Case, each of the Local 

Boards levied the discretionary capital-millage property tax and approved their 

final budgets after HB 7069 took effect.  The Local Boards knew that they would 

be required to share a portion of the local tax proceeds with eligible charter 

schools, announced that requirement to their constituents (with the exceptions of 

the School Board of Hamilton County, which does not sponsor any charter 

schools), and then chose to levy the tax anyway.  The Local Boards also planned to 

comply with HB 7069, as most vividly illustrated by the Bay County board’s 

decision to raise its capital-millage rate in anticipation of the distribution to its 

eligible charter schools.  And the Local Boards collectively were set to obtain 

nearly $1 billion in capital-millage proceeds from taxes they levied under the 

express conditions imposed by HB 7069. 

Having knowingly taken advantage of and retained substantial benefits 

under HB 7069’s capital-millage provisions, the Local Boards should be estopped 

from challenging that law after the fact.  See McNulty v. Blackburn, 42 So. 2d 445, 

447 (Fla. 1949) (“When the legislature, as in this case, sets up a completely revised 
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pension plan, involving a new set-up as to taxes and benefits, one in doubt as to his 

status under the new plan cannot accept benefits under it for a period of almost 

seven years and then challenge its validity.”); cf. State ex rel. Bankers Life & Cas. 

Co. v. Vill. of N. Palm Beach, 138 So. 2d 378, 379–80 (Fla. 2d DCA 1962) (“[T]he 

Court properly found that even though the benefits to the [plaintiff’s] lands were 

remote or prospective, that its lands were included in the municipal corporation 

through its encouragement in which it acquiesced for almost three years, and the 

Court, therefore, properly applied the doctrine of estoppel by laches.”). 

Similar reasoning applies to the Local Boards in Bay, Hamilton, Pinellas, 

Polk, and Volusia counties, which received millions of dollars in additional state 

funding under HB 7069’s “Schools of Hope [P]rogram.”  (R.3509 (¶ 21); R.3548.)  

Although the circuit court correctly rejected the Local Boards’ challenge to schools 

of hope on the merits, it should also have recognized that at least some of the Local 

Boards were estopped from bringing that challenge in the first place.   

C. The Local Boards Failed to Exhaust Administrative Remedies 
Before Asserting Challenges to Schools of Hope and the Standard 
Charter Contact. 

The circuit court also erred by relying on State ex rel. Department of 

General Services v. Willis, 344 So. 2d 580, 590 (Fla. 1st DCA 1977), to reject the 

State’s exhaustion defenses to the Local Boards’ challenges to schools of hope and 

the standard charter contract. 
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1. The Local Boards failed to exhaust administrative remedies 
with respect to schools of hope. 

“To obtain declaratory relief there should be an actual controversy, in the 

absence of which the circuit court lacks jurisdiction to render declaratory relief.”  

1108 Ariola, LLC v. Jones, 71 So. 3d 892, 898 (Fla. 1st DCA 2011), approved, 139 

So. 3d 857 (Fla. 2014).  “[W]hen there is no justiciable controversy, the court is, in 

effect, being asked to give an advisory opinion[,] which is improper in a 

declaratory action.”  Id. 

Given the availability of administrative remedies under the statutory and 

regulatory scheme governing schools of hope, the Local Boards’ Complaint fails to 

identify any justiciable controversy with respect to potential schools of hope.  

Because the Local Boards have the ability to improve the persistently low-

performing schools that would trigger a hope operator’s ability to submit a notice 

of intent, and because of their ability to negotiate the terms of a performance-based 

contract, their professed concerns about “divest[ing] each district school board of 

its Constitutional responsibility” (R.39 (¶ 79)) are speculative and hypothetical.  

For this reason alone, “[t]he allegations in the . . . [C]omplaint do not refer to any 

facts showing an actual rather than theoretical dispute.”  Fla. Soc’y of 

Ophthalmology v. State, Dep’t of Prof’l Regulation, 532 So. 2d 1278, 1279 (Fla. 

1st DCA 1988) (approving dismissal of claims based on potential regulatory 

encroachment under statute).  The Local Boards “allege what might occur under 
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the revised act, instead of what has occurred that would demonstrate an actual 

controversy.”  Id. 

Indeed, whether schools of hope open in a particular school district is 

squarely within the control of the local school board.  The Local Boards can 

prevent schools of hope from opening in their districts by ensuring that their local 

schools avoid persistently low-performing status.  And the same is true of 

allegations that “the State may enter into a charter-school contract” (or limit the 

administrative fees that a school district can withhold from other charter schools) if 

a local board refuses to enter into a performance-based agreement with a hope 

operator under section 1002.333(4)(b).  (R.39 (¶ 78) (emphasis added); see also id. 

(¶ 77).)  Because the Local Boards have not “express[ed] the intention not to” 

comply with this straightforward statutory obligation to enter into their own 

performance-based agreements, “it is entirely hypothetical to speculate that 

appellants will refuse to” do so and thereby trigger the allegedly adverse 

consequences described in the Complaint.  1108 Ariola, 71 So. 3d at 898; cf. Atl. 

Coast Line R.R. v. Mack, 57 So. 2d 447, 452 (Fla. 1952) (“It is presumed that 

persons will observe the law and we cannot assume that they will violate the 

law . . . .”). 

Finally, to the extent that the Local Boards have concerns about the potential 

terms of a hope operator’s performance-based agreement after it has been signed, 
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HB 7069 establishes a detailed administrative procedure to resolve those (currently 

hypothetical) disputes if or when they materialize.  See § 1002.333(11)(c), Fla. 

Stat.; Fla. Admin. Code R. 6A-1.0998271(4)(a), (5).  Any claim for declaratory 

relief related to the terms of such an agreement is therefore barred by the Local 

Boards’ failure to exhaust those administrative remedies.  See, e.g., Odham v. 

Foremost Dairies, Inc., 128 So. 2d 586, 593 (Fla. 1961) (“This Court has 

consistently held that where an administrative remedy is provided by statute, relief 

must be sought by exhausting this remedy before the courts will act.”). 

The circuit court thus erred by relying on the nature of the Local Boards’ 

constitutional claims to avoid the application of the normal exhaustion 

requirement.  Despite the Local Boards’ ostensibly “facial” constitutional challenge 

to schools of hope, any concerns about the terms of a potential rule or specific 

contract should be resolved (first) through administrative channels.  “It is well 

established that the mere assertion ‘of a constitutional issue should not excuse a 

failure to exhaust administrative remedies.’”  Sans Souci v. Div. of Fla. Land Sales 

& Condos, 421 So. 2d 623, 626 (Fla. 1st DCA 1982) (quoting Gulf Pines Mem’l 

Park, Inc. v. Oaklawn Mem’l Park, Inc., 361 So. 2d 695, 699 (Fla. 1978)); see also 

Gulf Pines, 361 So. 2d at 699 (“[A]s a general proposition, the circuit court should 

refrain from entertaining declaratory suits except in the most extraordinary cases, 
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where the party seeking to bypass usual administrative channels can demonstrate 

that no adequate remedy remains available . . . .”). 

2. The Local Boards failed to exhaust administrative remedies 
available with respect to the standard charter contract. 

As with the Local Boards’ challenge to schools of hope, their challenge to 

the standard charter contract under section 1002.33(7) and (21) is inappropriate for 

declaratory relief and subject to the exhaustion requirement for administrative 

remedies.  Florida’s charter-school statutes specifically provide for administrative 

appeals from the denial of a charter application—for example, on the ground that 

the standard charter contract could not account for “special circumstances that may 

exist within the school district” (R.42 (¶ 97)).  See generally § 1002.33(6)(c), Fla. 

Stat.; Fla. Admin. Code R. 6A-6.0786(3).  (See also R.3091-92 (¶ 52).)  And with 

respect to “any dispute relating to the approved charter,” the law similarly provides 

for “mediation” by the State Department of Education and further proceedings, if 

necessary, before an administrative law judge.  See § 1002.33(7)(b), Fla. Stat.  The 

Local Boards’ attempt to challenge the standard charter contract in this Court, 

without first exhausting their administrative remedies in the context of an actual 

(as opposed to speculative and hypothetical) dispute, forecloses the fourth cause of 

action altogether. 
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CONCLUSION 

The circuit court’s judgment on the merits should be affirmed for all of the 

reasons set forth above—though this Court should also clarify that the State’s 

procedural defenses are sufficient to bar the Local Boards’ claims as matter of law. 
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